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22 May 2009

Mr Geoff Miller

General Manager Corporations and
Financial Services Division

The Treasury

Langton Crescent

PARKES ACT 2600

By email: Geoff.Miller@treasury.gov.au

Dear Geoff,

O¢t24 Y£2-«3»0 DOt»Ym+2 YO»Yin P TOIG (2% 0 ¢ »Ys DO +-»Y,
O»l-—'(',-piz

The Australian Bankers’ Association (ABA) appreciates the opportunity to
comment on the above measures particularly as they will go to the core of a
fundamental activity of banking, the provision of consumer credit and credit for
the purpose of individuals investing in residential property.

From the outset, it must be said that the ABA and its members are seriously
concerned over the proposals as I believe the ABA’s discussions with your team
over the past six months or so have indicated. This concern cannot be
understated.

The concerns go to the very heart of economic activity and functioning of the
consumer credit market. This is not stated lightly. Members have stressed to the
ABA the risks they see to the availability and cost of credit for consumers and the
risk that certain classes of consumer may be excluded from the ability to
participate in the economy using credit.

The proposed legislation will place onerous and, to an extent, uncertain
responsible lending obligations on banks yet the Government has not delivered
one of the tools that banks could use. Banks are strong advocates of responsible
lending. However despite generally wide support from the consumer credit
industry for the introduction of comprehensive credit reporting in Australia, this
has not occurred. Comprehensive credit reporting would significantly enhance a
credit provider's ability to assess credit risk by being able to confirm, as a fact,
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the credit facilities a consumer applicant has and the consumer’s performance
under those facilities over a preceding 24 month period.

Therefore, the introduction of comprehensive credit reporting should precede and
not follow the introduction of expanded responsible lending obligations.

There is significant overreach in the consumer credit licensing proposals from
what started as a modest ambition to transfer the uniform Consumer Credit Code
to the Commonwealth as part of the Commonwealth assuming sole responsibility
for the regulation of consumer credit. The proposed licensing regime for credit
providers is heavy handed punctuated with severe criminal and civil penalties for
credit providers that will inevitably stifle innovation and alternative means of
delivering credit to consumers.

Coupled with a rushed, highly unsatisfactory and under representative
consultative process shrouded in confidentiality, about which the ABA and others
have made their concerns clearly known to the Government but to no avail, the
general level of concern over the proposals from banks and other credit providers
has been elevated significantly. The ABA is concerned that there is the very high
probability that otherwise avoidable unforseen consequences, costs and poor
customer experiences will drive a post-implementation review of the new laws
adding to industry’s costs in much the same way as occurred with the 2001
financial services reform regime (FSR) which, incidentally, is continuing. A
realistic, transparent, fully consultative approach and ensuring industry has
sufficient time to prepare for the new laws could avoid such a backtracking
exercise.

The proposed expanded scope of the regime includes a fundamental flaw in the
regime because it fails to adequately differentiate the role and function of finance
brokers and other intermediaries from the role and function of a bank.

The proposals suffer from an attempt to prescribe the timing and content of a
credit assessment process that is more relevant to the role of an intermediary,
like a finance broker, rather than a bank and which will lead to poor customer
outcomes.

This concern has been raised on numerous occasions with Treasury and in the
ABA’s most recent submission of 18 April 2009, a copy of which is attached. The
impacts will certainly be increased costs for banks, delays in the process of
considering consumers’ requests for credit, inflexibility in the way consumers may
wish to engage with their bank and consumer dissatisfaction.

This flaw makes it likely that a customer’s engagement with a bank cannot be
conducted or will be restricted in an on-line (Internet and telephone) environment
as well as by distance mail communication all of which would be a problem for
remoter communities.

There will be a reduction in credit availability through the withdrawal of some
existing credit products and practices where additional credit provided in an
efficient way may be welcomed by consumers and which could have continued to
be offered responsibly in a cost effective way in the future.
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There is undue haste in progressing these measures and their implementation.
This has meant there will be unrealistic commencement arrangements for banks
to make in readiness for the regime. The new laws contemplate at least six new
disclosure documents and amendments to some existing documents together with
a need for banks to re-engineer some of their processes and procedures including
IT systems to ensure efficient and effective compliance with the laws and good
customer outcomes. These changes cannot be made overnight particularly as the
final terms of the proposed legislation may not be finalised until the end of
September and even early October 2009. With a registration period commencing
1 November and ending on 31 December 2009 and compliance with the new laws
commencing 1 January 2010 on top of the commencement of the new National
Credit Code that will replace the uniform Consumer Credit Code (but with some
new and amended provisions) on 1 November 2009, the expectation that industry
will be fully compliant within these timeframes is fanciful. The Annexure which
provides more detail of the ABA’s concerns also sets out a more realistic
progressive timetable for implementation and commencement which the
Government is urged to adopt.

A major concern for banks is the only recently revealed fact that the promise of a
truly single, standard national regime for the regulation of consumer credit is
potentially illusory. The States and Territories will retain the ability to legislate in
relation to consumer credit and displace the Commonwealth law accordingly.

The ABA fully supported the Government’'s objective in assuming sole
responsibility for the regulation of consumer credit and it was on this basis that
this support was given. Why not until only recently the ABA and the rest of the
consumer credit industry have been disabused of this fact is unexplained. The
Government should urgently take the necessary steps to ensure the promise of a
single national regime is fulfilled.

Finally, what originally had been contemplated for coverage under Phase One of
the Council of Australian Government’s national consumer credit regulation plan
has been extended. CoAG’s plan had been to leave the further regulation of
credit card lending to Phase Two but this seems to have been brought forward
into the proposed responsible lending conduct provisions.

In the Annexure there is Reserve Bank of Australia data about consumers
behaviour in relation to credit cards which ought to reassure the Government that
consumers are managing their credit card facilities well. Further, there is no
adequate research available to Treasury to suggest why this matter should be
dealt with now.

Phase Two of the credit regulation project is a proposal to extend regulation to
small business lending and investment finance (other than margin lending and
residential property investment finance that is being covered in the Government'’s
current regulation program) and credit cards. Increasingly, the language of the
Government is moving subtly from examining these aspects of the credit market
to proceeding with regulation with a consultation process to commence before the
current Phase One regulation has been finalised.
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The ABA states in the strongest terms that the Government must put in place a
consultation process backed by proper research to identify any market failure or
lack of market failure and to proceed in a fully open, transparent and inclusive
process with due regard to the widely accepted model of best practice regulation.
The consultation model for Phase One must be abandoned.

In conclusion, the ABA recommends that an urgent review should be undertaken
with industry of the policy settings of the proposed Phase One laws including
establishing a realistic timetable for commencement of the regime.

Yours sincerely

Nt e ,_
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“NCCP” means National Consumer Credit Protection Bill 2009.
“TCP” means National Consumer Protection (Transitional and Consequential
Provisions) Bill 2009.
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Under TCP it is intended that

1. credit providers must apply to be registered on and from 1
November 2009 and until 31 December 2009 (Part 3);

2. credit providers on and from 1 January 2010 until 30 June 2010
must be registered to engage in credit activity (Part 2 Division 1);

3. credit providers on and from 1 July 2010 until 30 June 2011 must
either be licensed or registered and have applied to be licensed
(Part 2 Division 2).

The operation of Part 2 Division 1 is not intended to require credit providers to
comply with the credit legislation (as defined) until 1 January 2010.

Under Part 3-2 of NCCP a credit provider does not appear bound to comply with
the provisions of Part 3-2 until it has obtained an Australian Credit Licence (ACL).

It is proposed by the Government that the National Credit Code (NCC) will
commence on a day fixed by proclamation that is intended to be 1 November
2009.

At the time of writing Treasury has explained that the inconsistency between
NCCP Part 3-2 and Part 2 Division 1 of TCP is to be addressed by further
transitional and consequential provisions that have not been provided for
consultation.

It is unclear when the final terms of the legislative package will be finalised and
legislated other than probably late September or early October 2009 .

The proposed timings for the commencement of the new laws are unrealistic and
unnecessarily burdensome for banks (and we assume for other credit providers,
particularly those that have not been subject to consumer credit regulation
previously).

This will not provide sufficient time for members to undertake the necessary
systems, technology, documentation, training and process changes required to
become compliant. For example, in general the compliance steps that must be
undertaken include:

1. completing a gap analysis between current processes and new
processes;

2. developing and documenting compliance procedures;

3. designing and preparing additional forms including credit guide
(variable versions for credit representatives), preliminary
assessment form, default notice changes, Direct Debit advice form
and business purpose declaration all of which will be heavily
dependent on IT systems changes;

4. legal sign-off;



5. reviewing arrangements with intermediaries and other third parties

(credit representatives);

training staff and other representatives about the new regime;

designing and implementing IT systems to capture and apply

required information (from brokers and customers) in the sequence

required under the legislation; and

8. reviewing collateral, websites, brochures and other promotional
collateral.

N O

Under TL 85 the breach reporting obligations commence on 1 January 2010. This
requires a credit provider to ensure that each time a loan application is submitted
by a broker/intermediary, the latter’s registration number is checked against the
Government register (ASIC register). In order for a credit provider to be able to
report breaches the ASIC register will need to be available as at 1 January 2010

Since this is a new step in the application process, credit providers will need to
test the process. This requires a reasonable transition period especially with the
civil penalty for not complying with this requirement being 2000 penalty units.

The additional administrative burdens will increase the cost of credit as each
application will need to be manually checked against the ASIC register prior to
permitting the document to reach the credit provider’s credit teams.

Further, there is potential for ASIC to be inundated with applications under TL
185 for relief or for class order relief. It would be better to obviate this by
recognising the transitional aspects now and dealing with this in the legislation.
This has already been recognised in part where banks will have up to 2 years to
amend documents to include ACL numbers.

The proposed timelines under this draft legislation (ie registration by 31
December and licence applications between 1 January 2010 and 30 June 2010) -
are disproportionate to the timeframes for other similar scale regulatory changes.

For example, there was a 2 year lead time before commencement of the UCCC
and FSR regimes. Notably in both of these two year periods important unforseen
and unintended complications were able to be identified and rectified. However,
with FSR there were still issues that arose after implementation which required
relief. These rectifications came at great cost to industry and dissatisfaction for
consumers.

The transitional arrangements should not be applied in a piecemeal fashion by
“switching off” some provisions and not other provisions and switching them on at
a later date. This is an integrated regime. It introduces comprehensive
registration and licensing for banks. It continues existing but modified legislative
obligations under a new law (NCC). It mandates an explicit regime of responsible
lending conduct with serious criminal and civil penalties for non-compliance.
These are very substantial measures where time to understand them and
implement appropriate compliance programs are essential.

There are some key milestones in the implementation period:

1. The commencement of the NCC on 1 November leaves insufficient
time to prepare new documents or revise existing documents such
as a business purpose declaration, amended default notices and a
direct debit advisory notice.

2. Registration and licensing from 1 January 2010 will mean a bank
must be fully compliant with the “credit legislation” which will entail



at least 5 new documents all of which will require significant IT
systems modifications — credit guide, preliminary assessment
document, quote, commissions disclosure (over and above section
14 disclosures) and a credit proposal document disclosing certain
fees and charges and other information.

3. Amended application forms will be required (informed by any ASIC
guidance on responsible lending which is expected after the
legislation has been enacted) together with any consequential
process of information aspect arising from ASIC guidance;

4. Training, design, sign off and IT systems preparation for contracts
and other forms and documents (including where necessary
statements of account) preparation for credit for residential
property investment;

5. Inthe lead up to 1 January 2010 arrangements, processes and
documentary aspects with service providers including finance
brokers, mortgage managers and debt collectors all will need
attention to ensure adequate compliance.

6. On 1 January 2010 the proposed unfair contract terms regulation is
due to commence which will require banks to review documents
before commencement while at the same time dealing with the
consumer credit regime compliance aspects.

A more realistic transition and commencement phase is necessary.

Moreover, the entire process towards the commencement of this regime can be
characterised as rushed, piecemeal having laboured under a inappropriate and
inadequate consultation process only to be capped off with an equally
inappropriate and inadequate transition timetable.

Over the past decade or so banks have faced a wide range of Government
regulatory initiatives with realistic transitional periods proportionate to the tasks
involved including in 1994 the UCCC (2 years), in 2001 the FSR (2 years), a
national private sector privacy regime under the Privacy Act (1 year) , two code
reviews — the Code of Banking Practice in 2000 -2003 (1 year) and ASIC's
Electronic Funds Transfer Code of Conduct (1 year)and the AMT/CTF regime
(rolling periods of 15 months for specified obligations).

As a result, banks fully understand what is required and what lies ahead to
ensure they are ready to implement such changes on these scales. The key
distinguishing feature of these earlier initiatives and the current consumer credit
reform initiative is the Government recognised the size of the tasks involved and
allowed sufficient time for banks to prepare themselves. Two years was the
standard period for the more complex legislative initiatives.

It follows that the Government must accept some responsibility for any
shortcomings in the implementation of this regime if it adheres to the current
transitional timetable.

A further technical point is that the NCC does not appear to have reproduced Part
11, Division 2 savings and transitional provisions from the UCCC.

Transitional guidance includes provisions dealing with:

i application of the NCC to pre-code term loans, continuing credit facilities,
mortgages and guarantees,

i presumptions and disclosures relating to pre-NCC continuing credit
contracts,



i variation of existing pre-NCC term loans and continuing credit contracts to
increase credit liability,

i variation of existing contracts imposing monetary liabilities prohibited by
the NCC,

i application of the NCC hardship and unjust contracts to pre-code facilities,

i application of the NCC to related sales contracts.

This is of particular concern because banks have existing pre-UCCC credit
facilities for which they rely on these transitional provisions but effectively as at 1
November they will have a new batch of pre-NCC code loans, these being the
residential property investment facilities for which transitional relief will be
necessary.

Recommendation
Transitional provisions are required dealing with:

1. application of the NCC to existing term loans, continuing credit loans,
mortgages and guarantees, in particular, relief for previously unregulated
loans i.e. existing residential investment loans;

2. presumptions and disclosures relating to pre-code continuing credit
contracts;

3. variation of existing pre code term loans and continuing credit contracts to
increase credit liability;

4. variation of existing contracts imposing monetary liabilities prohibited by
the Code;

5. application of the code, hardship and unjust contracts to pre code loans;
and

6. application of the code to related sales contracts.

Further Recommendation

Due to the scope and gravity of changes to be implemented by industry and the
current uncertainty around those changes the Government should convene an
urgent meeting with key industry participants to discuss and agree on a more
realistic implementation timetable. As a starting point the ABA submits the
following suggested timetable for consideration:

1. commencement of existing provisions of the UCCC as incorporated
in the NCC on 1 November 2009;

2. registration commencing on 1 November through until end 31
December 2009, as currently proposed;

3. compliance with credit legislation to be progressed as follows:



