Sydney

Level 15, 255 Pitt Street
Sydney NSW 2000 Australia
GPO Box 3698

. Sydney NSW 2001
Friday, 22 May 2009

Telephone 02 9994 7000
Facsimile 02 9994 7777

The Manager

Consumer Credit Corporations and
Financial Services Division

The Treasury

Langton Crescent

PARKES ACT 2600

consumercredit@treasury.gov.au

Dear Sir/Madam

SUBMISSION CONCERNING DRAFT NATIONAL CONSUMER CREDIT PROTECTION
LAW (NCCP)

Challenger is pleased to present our submission in relation to the draft National Consumer
Credit Protection law. This submission is made by Challenger in its own right and also on
behalf of PLAN Australia and Choice Aggregation Services, which are 100% owned by
Challenger, along with Finance & Systems Technology (FAST) in which Challenger holds a
partial ownership interest.

As Australia’s largest mortgage broking aggregator and non-bank lender, Challenger strongly
supports the importance of mortgage brokers and mortgage managers within the Australian
mortgage market. It is consumers who choose to avail themselves of assistance from
mortgage broking professionals to obtain the benefits of choice, by obtaining help to select
and apply for a mortgage. We therefore seek to ensure that the new credit law provides
competitive neutrality across lending distribution channels and does not adversely affect the
consumers’ experience, regardless of whether they choose to obtain their home loan via a
mortgage broker, a mortgage manager, or a direct-to-lender channel such as a bank branch.

Challenger has a number of matters upon which we wish to make submissions in relation to
the draft law. For ease of reference, we have divided our submission into two sections. The
first section (this one) provides background information and addresses our concerns over
policy matters and the potential adverse impacts of certain elements within the draft
legislation, whilst detailing our rationale for alternatives. The second part of our submission is
included as an annexure, which deals specifically with our technical comments in relation to
the draft Bill.
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Challenger is concerned to ensure that the NCCP:

e requires disclosures to consumers only if the disclosures are uncomplicated,
useful and not duplicated;

e treats non-bank lenders and bank lenders equally so that consumers do not
experience a more complicated application process if they choose to use the
services of a broker or mortgage manager;

e imposes licence obligations with which licensees of any size may comply
readily and at a reasonable cost.

1. Challenger Mortgage Management — Background and credentials of our
submission

Challenger Mortgage Management comprises two businesses, one providing Broker
Platform (Aggregation) services and the other multi-branded lending for residential and
commercial loans. At 31 March 2009, Challenger Mortgage Management had A$100
billion* in mortgages under administration within the Broker Platform business (that is,
third party loans arranged by brokers) and a further A$18.9 billion in residential and
commercial mortgages under management within the Lending business (that is, loans
managed or serviced by Challenger).

Challenger Financial Services Group

Mortgage Management

Broker Platforms/ Aggregation Multi Brand Funding Platform

* Broker platforms provides technology and « Challenger is one of the longest established
services to independent brokers, who in turn wholesale mortgage providers operating in
provide services assisting borrowers to Australia
select and apply for a mortgage +  Funding platform providing loan mortgage

* Challenger is the largest broker platform origination and administration as well as
provider in Australia (owning or having an securitisation and bond issuance
interest in 3 of the top 4 broker platforms), « Leading non bank mortgage lender in
providing services to over 5,500 brokers Australia with $18.9bn MUM as at 31 March
(approximately 40% of the market) and 09

have over $100bn MUA as at 31 March 09*

« Broker Platforms / Aggregation

Challenger's Broker Platform (Aggregation) business provides support services to
accredited finance brokers, who in turn assist borrowers in selecting and arranging
their loan. Challenger owns or has an interest in three of the four largest broker
aggregation platforms in Australia, representing an estimated 40% of the total broker
market. There are more than 5,500 individual brokers who operate under the
umbrella of the aggregation services provided by Challenger Broker Platforms.
These brokers operate their own independent businesses however, they are required
to meet the accreditation requirements of their respective Challenger Broker
Aggregation Platform.



Challenger’s voice therefore is a significant one on behalf of brokers and also the
borrowers who choose to obtain their loan with the assistance of a broker. Within
this submission, we represent views which cover approximately 40% of all brokers in
the Australian mortgage industry, who in turn provide services to around 45% of
borrowers who choose to obtain their home loan with the assistance of a broker.
The net result is that Challenger and its affiliated brokers are involved in arranging
approximately one in five new home loans in Australia.

e Lending

Challenger's Mortgage Management Lending business primarily provides wholesale
mortgage products to mortgage managers who distribute these products to
borrowers under their own individual brand. Challenger distributes its loan products
via a network of over 450 mortgage managers and is one of the largest non-bank
lenders in Australia. Challenger acts as the servicer and manager of loans financed
out of trusts of which an independent party (predominately Perpetual Trustees
Victoria Ltd) is the trustee/lender of record.

In relation to lending, Challenger’'s voice is also significant. We are the largest
servicer of non-bank loans in Australia. The loans that we are responsible for
servicing are distributed and managed by hundreds of mortgage managers, who
collectively play an important role in fostering competition by offering non-bank loan
alternatives to borrowers.

To fully understand Challenger’s position within the mortgage market, along with the

position of its associated brokers and mortgage managers, it is important to understand
the interconnectivity of the various parties within the market, as shown below:
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As can be seen from the diagram above, borrowers have multiple avenues available to
them when applying for a loan. Borrowers may obtain finance by:

e Applying directly via a bank branch;

e Via a broker, who may assist in arranging a finance application from a bank or
a mortgage manager;

e Applying directly to a mortgage manager;
The mortgage manager in turn arranges finance from a wholesale lender.

This diagram illustrates the importance of having choices available to borrowers (and
thereby competition within the market), which must not be prejudiced by onerous
requirements being placed upon any particular distribution channel. In this submission,
we will therefore differentiate between the legislative responsibilities that we believe are
appropriate for intermediaries who are responsible for assisting with loan selection and
distributing product (as a distribution channel), versus those responsible for assessing
and providing credit (as a credit provider).

Given that the role of mortgage managers is not always well understood, it is important
to outline their role within the non-bank lending sector. Mortgage managers perform
functions which are in many ways similar to bank branches, in relation to branding,
distribution activities and the provision of customer services. Mortgage managers are
responsible for managing the consumer interface, and for providing a loan branded as
the mortgage manager’'s. The mortgage manager outsources funding of the loan to a
wholesale funder, much as a bank does to its own internal treasury department. For
example, Homeloans Ltd. (in which Challenger holds a partial ownership interest) retails
mortgages and provides consumer services under its own name, but arranges funding
via a number of different wholesale funders including Challenger, ING and Bendigo &
Adelaide Bank.

The role of brokers facilitating competition as an independent distribution channel

Brokers play an increasingly significant role in facilitating competition within the
mortgage market by enabling borrowers to select via a side-by-side comparison from a
range of different options, including different lenders and product features. Given that
around 45% of all new loans are originated via mortgage brokers, these consumers
enjoy the benefits of having a number of different options presented directly to them.

Any regulatory action which impairs the capacity of brokers to provide borrower choice,
and for non-bank mortgage providers to write competitively priced loans, will allow the
banks to continue to rebuild their margins at the expense of Australian homebuyers. The
credit regulation regime must therefore be carefully targeted at assuring the quality and
integrity of mortgage broking services, without substantial increases in administrative or
other costs that may diminish brokers’ ability to operate in the market.

If brokers, as a distribution channel, are placed at a competitive disadvantage compared
to the direct-to-lender channel as a result of differing or unnecessary duplication of
processes arising from legislative requirements, then there is a risk of creating a
distortion that may result in borrowers favouring the direct channel. Any process and
cost differences that could result in channel bias may result in a reduction of the
proportion of loans distributed via brokers, and thereby a reduction in borrower choice
for individual consumers. |If this leads to shrinkage of the broker sector, an unintended
consequence could be reduced benefits of competitive tension more broadly throughout
the market.



As a result, Challenger submits that the legislation should result in a consumer
experience which is similar regardless of whether a finance application is submitted via
the broker channel or direct-to-lender channel. We outline in following sections a
number of areas where we believe that the draft legislation will result in a more
complicated and expensive borrower experience via the broker channel.

The role of non-banks facilitating competition within lending

For more than a decade non-bank mortgage managers have provided effective
competition to the banks for the direct benefit of Australian homebuyers. Prior to 1990,
the margin between the mortgage rate and the bank bill rate was often negative so there
was little or no room for housing lending on any scale by anyone other than banks,
building societies and credit unions. In the early 1990's a combination of financial
deregulation and lower inflation substantially reduced the gap between the bill rate and
the deposit rate allowing a new class of lenders, the non-bank mortgage providers, to
enter the market.

Because the banks had far larger mortgage books than the non-bank mortgage
providers and wanted to maintain their average margins, the non-bank mortgage
providers were able to borrow at the bill rate and undercut the banks’ mortgage lending
rates. In 1994, the competition between non-bank mortgage providers and banks
intensified providing a major benefit to home buyers in the form of a significant reduction
in the margin between mortgage lending rates and the official cash rate.

By offering lower mortgage rates than the banks and by the brokers offering greater
choice to the borrowers, competition was increased resulting in a reduction of more than
2% in the margin on mortgage lending, as shown below. With competition in the
Australian mortgage market already declining due to market consolidation and lenders
exiting the market, we are seeing the margin on mortgage lending already starting to
increase, making it vitally important for Australian homebuyers that we maintain
competition levels so that margins do not widen materially further.
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Licensing requirements

We note that the vast majority of brokers currently operating within the market are small
businesses, typically employing less than five people. Small businesses such as these
would typically not have available resources or capabilities to devote towards any
licence application process which requires extensive advice or involvement from
third-parties such as lawyers.

Challenger submits that the legislation should include provisions for different classes of
licences (brokers, aggregators, lenders, mortgage managers, intermediaries and debt
collectors), each with an appropriate application process and template. In relation to
brokers, we submit that any licensing requirements which are defined within the
regulations should adopt a practical approach, such that a typical small business broker
applicant could prepare their own licence application without external assistance.

In relation to the general conduct obligations of licensees, it is noted that these are the
same regardless of the licensee’s size and type of business (per the types noted above).
Challenger submits that certain obligations as currently drafted in the Bill are
inappropriate for small scale business.

Refer to our technical submission in relation to LIC75 and LIC170 for details.

Challenger’s support for minimum standards, including training, to enhance
industry professionalism and consumer protection

The requirements for brokers to have appropriate professionalism and experience, carry
adequate professional indemnity insurance and provide consumers with access to an
external dispute resolution scheme reflects the standards we have supported for many
years through our accreditation program for brokers who have Challenger on their panel
of lenders, as well as for Challenger Broker Platform accredited brokers.

Through Challenger Broker Platforms, we have always been at the forefront of
maintaining broker educational standards and feel that it is important to recommend
minimum Certificate IV in Financial Services (Finance/Mortgage Broking) or equivalent
educational requirements.

We submit that the requirements as described above should be included within the
applicable Regulations.

The responsibilities of brokers as distribution intermediaries, versus lenders as
credit providers

We believe that the intent of the draft legislation is appropriate, by defining the role and
responsibilities of brokers to act (in paraphrased terms) in the best interests of
consumers by assisting them to select and apply for a finance product which is suitable
to their needs.

However, we submit that the responsibilities of brokers (in their capacity as credit
assistants within the distribution channel), versus those responsible for assessing and
providing credit (in their capacity as a credit provider or loans servicer) should be
regarded as fundamentally different.



We agree that brokers should be responsible for ensuring that recommended products
are appropriate to the circumstances of the borrower. In making a determination of
which products may be appropriate, brokers should be required to take into account
factors concerning the borrower’s individual circumstances.

However, in our submission, in assessing a borrower's needs brokers should only be
obliged:

¢ to make reasonable enquiries of the consumer;

e to collect third-party information from the borrower, but only if requested by a
credit provider;

e to collect information directly from third-party sources, but only if requested by
the credit provider;

e NOT to provide the credit provider with any information that is known to be
incorrect, or ought reasonably have known to be incorrect;

Challenger believes that brokers should not be required to verify any information
collected from the consumer or any third-party, given that in our submission this should
solely be the responsibility of credit providers for the reasons which follow.

The risk that credit providers might in future place reliance on another party's credit
assessment, which was one of the factors in the U.S. credit crisis, means that
verification should not be required by intermediaries and should be the responsibility of
lenders.

We agree entirely with the intent of the draft legislation that credit providers should be
responsible for both obtaining and verifying credit information and for ensuring that the
finance is appropriate for the consumer’s circumstances. The credit provider has an
interest in verifying borrower information from two perspectives. The first interest is to
ensure that the loan is suitable for the borrower, in accordance with the intent of the Act.
But equally importantly, the credit provider has in interest in ensuring that the borrower
has an appropriate capacity to repay the loan, so that the lender will earn an economic
return.

It should always be borne in mind that there will inevitably be some instances where
borrowers are not honest in their representations to credit providers, which reinforces the
importance for lender to verify the particulars provided, independently of the broker.
Thus, we believe that verification is a critical and appropriate responsibility of the credit
provider.

As the legislation is currently drafted, brokers and credit providers are both responsible
for verifying credit information. We submit that this could result in borrowers who
engage the services of a broker in loan selection being required to produce documentary
verification evidence twice in the process (or potentially more than twice if a mortgage
manager is involved), rather than once only via the direct-to-lender channel. For
example, a broker might verify income by calling an employer at the preliminary
assessment stage and then the credit provider would do likewise following receipt of the
loan application. Any duplication of process and documentation is unnecessary when
ultimately it is the credit provider who is responsible for the verification and credit
assessment, and will perform these checks regardless of any verification conducted
previously by a broker.



From a process perspective, there is often a considerable elapsed time between a
borrower considering finance options (usually the first point at which a broker is
involved), to making a decision, through to lodging an application. During this time, the
consumer’s circumstances may often change. Given that the credit provider will always
require verification as part of their credit assessment following receipt of an application
(which is entirely appropriate), we believe that verification should only be a requirement
upon the credit provider in conjunction with (or after) the submission of an application.
The requirement upon the broker should be to make reasonable enquiries of the
consumer with respect to the consumer’s requirements, objectives and financial
situation.

Refer to our technical submission at R160 to R170 for details.

The current requirement for multiple parties within the lending process to provide
credit guides to consumers may discriminate against the broker channel and the
non-bank lending sector, versus the direct-to-lender channel

As shown in the diagram on page 3, a consumer has multiple avenues available to them
via which they can obtain a loan. Consider the scenario below where a borrower could
receive up to five credit guides to obtain a loan via a broker, versus receiving one to
obtain the product from a bank branch.
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Challenger submits that the provisions within the draft Bill concerning the provision of
credit guides to consumers be amended such that where there are multiple parties
involved in the process, a single guide (or guides) may be provided to the consumer
which explains the respective role of each party and fulfils the disclosure requirements
within the legislation. For example:

e A combined guide could cover a broker and its aggregator
e A combined guide could cover a mortgage manager, wholesale loan servicer,
lender and trustee.



Each party named in any such consolidated document could be required to provide their
consent and would be held to maintain the same responsibilities and obligations that
would otherwise apply under the legislation, as if they produced their own individual
credit guide.

We submit that additional provisions to accommodate the above should be inserted at
R230.

Requirement for credit guides to name the top 6 lenders

As described above, brokers and broker platforms (aggregators) offer a benefit to
consumers and the market in promoting competition and consumer choice. In doing so,
they offer a range of products from a range of lenders. Over time and in response to
changing market offerings and consumer preferences, the main credit providers with
whom they deal will change.

The draft legislation currently requires licensees, including brokers and broker platforms
(aggregators), to disclose their top 6 credit providers. Given that these are likely to
change over time, there could consequently be a requirement to frequently reprint credit
guides. Challenger submits that the legislation be amended such that the licensee
should only be obliged to disclose 6 of the top 10 credit providers, over an extended
period of time.

Quotes & disclosures concerning commission, fees and charges

The draft legislation requires that a quote must be provided prior to a licensee providing
credit assistance to a consumer. Challenger submits that providing a quote at the very
beginning of the enquiry process is likely to be difficult, even though the legislation
allows for disclosure of maximum amounts, rather than precise figures.

Challenger submits that the legislation should refer to “estimated fees and charges” with
provisions to require further written disclosure to the consumer and to obtain their
consent to proceed, if it becomes likely at a later time that the estimated amounts will be
exceeded.

In relation to the disclosure of commissions, Challenger submits that it is not practical to
disclose any potential commission amount in dollar terms “at the same time as providing
credit assistance”. This is because the commission payable is likely to vary depending
upon a number of variables including the lender and the amount of credit, which may not
be known until such time as a credit application is made.

Challenger therefore proposes a number of amendments including:

e Disclosure of the calculation method, rather than a dollar amount

e Requirement for disclosure in writing, rather than within a “credit proposal
document”

e Exemptions for mortgage managers, due to factors arising from their business
model, as explained below.



10.

As described in section 1 of this submission, mortgage managers are retail distributors
and service providers, with many similarities to a bank’s branch network. Mortgage
managers apply their own brand to loans, using funding sourced from wholesale
funders. We submit that it would be inequitable to require mortgage managers to
disclose to borrowers any margin, commissions, fees or charges which they will derive
from the loan. To do so would create inequity between bank lenders, who will not be
required under the legislation to disclose the cost of operating their branch network,
including any salaries and other costs associated with lending sales staff.

However, where a mortgage manager’s loan is distributed to the consumer via a broker,
we believe that it is appropriate that the broker should be required to disclose any
commissions, fees or charges that will be received from the mortgage manager.

Refer to our technical submission at R135 and R180 for details.

An exemption should be added to ensure that brokers are not held responsible for
assessing whether the use of borrowed funds are appropriate to the borrower’s
needs

Challenger submits that the Bill should recite the liability of brokers such that they are
not responsible to assess whether or not the borrower’s use of credit is appropriate for
their needs.

For example, a consumer could apply for a line of credit loan secured by their residence
with the intention of using the funds to purchase shares. Given the consumer’s
objectives and intentions, and assuming their capacity to make repayments was
satisfactory, a line of credit loan could be deemed as a suitable credit product for a
broker to recommend. However, in this instance the finance broker should be held
responsible only for ensuring that the credit product is appropriate. Assuming that the
broker is not also a financial advisor, they should not be held responsible for the
borrower’s investment choices.

As a further example, a consumer may wish to utilise borrowed funds to invest in a
residential property that will be rented out. Challenger submits that the broker should not
be held responsible for assessing whether or not that investment property is suitable to
meet the consumer’s investment objectives.

And as a final example, a consumer may wish to utilise borrowed funds to purchase a
residential property in which they intend to live. The finance broker should not be held
responsible for assessing whether or not the property is suitable to the consumer’s
needs, or indeed whether or not the property has any deficiencies.

Refer to our technical submission at R165 for details.
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Conclusion

Challenger supports the NCCP, but wishes to ensure that any new processes which will be
introduced as a result of the new law should apply in a manner such that the impacts are
equal between:

o different distribution channels (particularly broker versus direct-to-lender); and
o (different types of lenders (including bank, versus non-bank, versus mortgage
manager).

We also seek to ensure that the new law:

e requires disclosures to consumers only if the disclosures are uncomplicated,
useful and not duplicated;

e treats non-bank lenders and bank lenders equally, so that consumers do not
experience a more complicated application process if they use particular class
of lenders;

e imposes licence obligations with which licensees of any size may comply
readily and at a reasonable cost.
Challenger would be pleased to discuss any of its submissions with you.

Yours faithfully

Drew Hall
Chief Executive, Mortgage Management
Challenger Financial Services Group

* Includes loans under administration within Plan Australia and Choice Aggregation Services, which are 100% owned by
Challenger, along with Finance & Systems Technology (FAST) in which Challenger holds a partial ownership interest.
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Annexure — Challenger Mortgage Management technical submission
National Consumer Credit Protection Bill (NCCP)
Chapter 1 - Introduction

INT10
Replace reference to “INT15” with “D1".

The NCCP introduces significant changes to existing broker regulations and to the Uniform
Consumer Credit Code. The changes will necessitate the retail finance industry reviewing
existing systems and procedures and will require regulated entities to train staff to ensure
compliance with the NCCP.

The NCCP should allow a reasonable lead in time for licensee’s and credit representatives to
construct compliance systems; to revise IT systems; to revise procedures; and to allow the
entities to complete staff training. Challenger requests that the NCCP take effect 12 months
after it receives Royal Assent.

DEF1
The definition of “commission” in DEF1 and in Part 13 of the National Credit Code should be
the same.

Challenger supports application of the DEF1 definition.

DEF7

A Challenger entity (CMM) services loans that are funded by a trustee of a Challenger
residential loan programme trust. In the capacity as trust servicer and the trustee’s agent,
CMM reviews and approves or declines credit applications. It liaises with mortgage managers
that originate the loan applications.

Mortgage managers may be characterised as the consumer’s agent. In that case, CMM could
be characterised as “assisting .... the consumer’s agent to apply for the provision of credit” or
to “apply for an increase to the credit limit of a particular credit contract” for the purposes of
the “credit assistance” definition. If so, CMM would be required to comply with Part 3-1 of the
NCCP.

Challenger submits that CMM merely acts as an intermediary, not a credit assistant, when it
performs a credit service.

Challenger seeks amendments to sub-clauses (d) and (e) of the “credit assistance” definition
to ensure that, if a person acts as an intermediary with respect to securing the provision of
credit for a consumer and does not act for the consumer, that person is not taken to provide
credit assistance to that consumer.

DP10
The NCCP allows States and Territories to exclude the NCCP or a particular NCCP provision
from application in a particular State or Territory.

The Challenger residential loan programme trusts lend to Australians in each State and
Territory.  Also, Challenger aggregators conduct finance broking business throughout
Australia.

Challenger requests that all efforts be made to ensure consistent application of the NCCP
across Australia.
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Chapter 2 - Licensing

LIC75

In the light of the proposed sanctions relating to engaging in credit activity without a licence,
Challenger requests that the regulator make every effort to simplify the credit application
process to ensure that it issues appropriate licences to successful applicants.

For example, the regulator could prepare licence application templates that would be
appropriate for:

- abroker;

- a mortgage aggregator;
- a mortgage managetr;

- alender,

- anintermediary; and

- adebt collector.

Each template could provide for an applicant to apply to engage in credit activities that do not
fall within the scope of the usual credit activity in which a person of a particular class of
licensees engages.

A licensee’s licence may be varied without notice to a credit representative or an employee.
Please replace clause LIC75(4)(c) with:

“the person reasonably believes that its conduct in engaging in the credit activity is
within the authority of the principal”.

LIC92

The prohibition in LIC92 is onerous and the sanction for breaching the clause is severe.
There are likely to be circumstances in which a licensee will not know whether or not another
person, with whom the licensee deals in the course of engaging in credit activity, is licensed to
engage in that activity or has a permitted defence to not being licensed. There would be a
material increase in the cost of providing credit, if a licensee must undertake enquiries relating
to every person, engaged in credit activity, with whom the licensee deals.

There is a particular risk for brokers that accept referrals in consideration of paying a fee to the
referrer. For the purposes of the referrer exemption (for example, in clause 6.3 of the NCCP
Regulations), the referrer will be engaged in a credit activity by referring a person to a licensee
or credit representative without the referrer disclosing that it may receive commissions or other
benefits in respect of the referral. A licensee should not be responsible for activity over which
it has no control.

Also, there is the risk that a licensee will not be aware that a person is the subject of a
banning order, despite ASIC publishing a notice on its website in accordance with LIC335(3).
Also, please see Challenger’'s comments on LIC315(6).

Challenger submits that LIC92 (and similar NCCP provisions) should be limited to prohibiting a
licensee from dealing with a third party, engaged in credit activity, only if the licensee is aware
or should have been aware (without making enquiry) that the third party was not licensed or
not entitled to rely on an exemption relating to engaging in credit activity.
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LIC155
ASIC should reject a person’s licence application on the grounds in LIC155(1)(b) or (c) only on
reasonable grounds.

Please replace LIC155(2)(i) and LIC155(3)(b) with:

“any other matter ASIC, acting reasonably, considers relevant.”
LIC159
LIC159 (and similar NCCP provisions) should require ASIC to consider any submissions the
person makes to support his or her licence application (or other applications seeking to
persuade ASIC to exercise its administrative functions in a particular way).

Please replace LIC159(b) with:

“to make submissions to ASIC which ASIC must consider prior to ASIC making a final
decision.”

LIC161

The NCCP should require ASIC to give an Australian credit licence number to a successful
licence applicant with the notice granting the licence ASIC gives under LIC160.

Please insert the following at the end of LIC161(3):

“at the time notice of grant of a licence is supplied to a licensee pursuant to LIC160(1).”

LIC165(5)

Please see Challenger’'s submission on LIC159.

A licence applicant should have the right to make submissions to ASIC with respect to
conditions ASIC wishes to impose on grant of the licence (other than those set out in the
NCCP and its regulations).

Please delete the last sentence of LIC165(5).

Please replace LIC165(5)(b) with:

“to make submissions to ASIC which ASIC must consider prior to ASIC making a
decision to impose conditions on a licence.”

LIC 165(6)
Please replace LIC165(6) with:

“In each licence ASIC issues, ASIC must specify the credit activities in which the
licensee is authorised to engage.”

LIC170

Challenger submits that a minimum education level of Certificate IV in Financial Services
(Finance/Mortgage Broking) be required for broker and mortgage manager licensees and
credit representatives.

Please prescribe regulations to set the above minimum education standard.
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The general conduct obligations apply to all licensees irrespective of their size. In order to
encourage a competitive market, the licence obligations should be reasonable enough to
enable individual brokers and other small scale credit assistants to comply practically with the
licence obligations.

Challenger submits that the following obligations are inappropriate for small scale credit
assistants:

- formal arrangements for managing conflicts of interests (LIC170(1)(b)). It should
suffice for small scale credit assistants to disclose any potential conflict of interest,
affecting the credit assistant or its representatives, to a consumer in conjunction
with supplying a credit service;

- internal dispute resolution procedures complying with ASIC requirements
(LIC170(1)(h)). If a small scale credit assistant cannot resolve a customer’'s
complaint, the Act should oblige the credit assistant to refer the customer to the
external dispute resolution scheme (EDR scheme) of which the assistant is a
member;

- formal compliance plans dealing with LIC170 obligations (LIC170(1)(k)). It should
suffice for a small scale credit assistant to merely comply with LIC170 obligations;
and

- formal risk management systems dealing with LIC170 obligations (LIC170(1)(l)). It
should suffice for a small scale credit assistant to merely comply with LIC170
obligations.

Challenger requests that ASIC exercise its powers under under LIC405 or LIC410 to exempt
licensees with [5] or less representatives from the obligations in LIC170(1)(b), (h), (k) and (I).

Also, Challenger submits that there should be no need for a credit provider licensee to
maintain compensation arrangements for consumers. Consumers have recourse to the law to
reduce the obligations they owe a credit provider if the credit provider has breached the Act or
has acted inequitably with respect to dealing with the consumer.

LIC175 and req.2.5

The regulations prescribe professional indemnity cover (Pl cover) as an appropriate
“compensation arrangement” for the purposes of LIC175. However, the regulation does not
prescribe the amount of Pl cover that will suffice for a particular licensee.

There is a regulatory risk that the Pl cover, a licensee considers sufficient to meet the LIC175
requirement, is not satisfactory to ASIC.

Challenger requests that ASIC issue guidelines on what it considers will be sufficient PI cover
or what ASIC would approve as an alternate compensation arrangement for particular classes
of licensees.

LIC180
The NCCP should provide for notices issued under LIC180 to be executed by an ASIC officer,
whose office is identified in the NCCP, with appropriate authority.

LIC185(3) and (4)
The sub-clause duplicates LIC185(3) and should be deleted. Challenger notes that different
sanctions were set for sub-clauses (3) and (4). The lesser sanction should apply.

Please delete LIC185(3).
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LIC190

ASIC should make each request under LIC190 in writing. Also, the NCCP should provide for
those notices to be executed by an ASIC officer, whose office is identified in the NCCP, with
appropriate authority.

A licensee is required to comply with an ASIC request under LIC190 only if the request is
reasonable. There are severe sanctions on a licensee for contravening the LIC190
requirements. A licensee should have the opportunity to dispute the reasonableness of a
request under LIC190 without exposing itself to the LIC190 sanctions.

Challenger requests that LIC190 provide for ASIC to give a licensee at least 10 business days
from service to comply with the notice (during which time the licensee may make submissions
relating to whether ASIC’s request is reasonable).

LIC210(1)(b)

In order to avoid the unnecessary suspension or cancellation of a licence and the possibility of
irreparable damage to a licensee’s business, LIC210(1)(b) should apply only if ASIC can
prove that the licensee can no longer comply with the relevant licence obligation.

Please replace LIC210(1)(b) with:

“ASIC proves that the licensee can no longer comply with a licence obligation.”

LIC210(3)

LIC210(3) should require ASIC to consider any submissions a person makes prior to ASIC
deciding whether or not to suspend or cancel the person’s credit licence.

Please replace LIC210(3)(b) with:

“to make submissions to ASIC which ASIC must consider prior to ASIC making a
decision on whether or not to suspect or cancel the person’s licence..”

LIC 250(4)(c) and LIC275(3)(c)

The sub-clauses implicitly requires credit representatives to be members of an EDR scheme.
It is common practice for sub-brokers to rely on a broker's EDR scheme membership to cover
the credit activities in which the sub-broker engages for the broker.

Please provide for a credit representative to be an EDR Scheme member in its own right or for
a licensee’s authorisation to endorse that the licensee’s EDR scheme membership extends to
cover the credit representative’s conduct (within or without the authority the licensee grants
the credit representative).

LIC270

In the light of the severe sanctions for contravening LIC270, the words “it is of no effect to any
extent, under this Division” should be replaced with “it is actually aware that the authorisation
is of no effect for the purposes of LIC250(3) or LIC257(5)".

LIC271
In the light of the severe sanctions for contravening LIC271, please replace sub-clause (b)
with:

“becomes actually aware of a matter because of which the authorisation of the credit
representative has ceased to have effect for the purposes of LIC250(3) or LIC257(5);”
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LIC275(2)

For the sake of consistency with LIC275(1), please replace “15 days” with “15 business days”.

LIC275(4)

For the sake of consistency with LIC275(1) and (2), please replace “10 business days” with
“15 business days”.

The LIC275(4) requirements apply whether or not the licensee or appointing body corporate is
aware of the changes that must be notified to ASIC.

In the light of the severe sanctions for contravening LIC275, please replace LIC275(4)(b)(i)
with:

“that person becomes actually aware that any details, referred to in sub-clause (3) in
relation to the credit representative, have changed;”

LIC280(1)

In the light of the obligations imposed on licensees, ASIC should be required to give
information about any person that may become a licensee’s representative on the licensee’s
request.

Please replace the first line of LIC280(1) with “ASIC will give information”.

LIC280(3)

The reference to sub-clause (2) in the last line should be to both sub-clause (2) and
sub-clause (4).

LIC280(5)

The reference to sub-clause (4) in the last line should be to both sub-clause (2) and
sub-clause (4).

LIC280(8)

It would be unreasonable for a licensee to review information in the light of LIC280(8) prior to
producing information in response to a Court order.

Please delete LIC280(8).

Part 2-3, Division 4

A licensee must remain responsible for any acts of its credit representatives during the period
in which the credit representative’s authorisation by the licensee, even if the credit
representative’s authorisation is terminated.

Please amend Part 2-3, Division 4 to provide for a licensee to be responsible for any acts by a
credit representative whilst the credit representative was authorised by the licensee.

LIC290 and LIC305
A licensee’s obligations for its representative’s acts, under the NCCP, should be restricted to
acts relating to credit activities.

Please insert “, with respect to credit activities” at the end of the current LIC290.

Please replace “representative’s conduct” in LIC305 with “representative engaging in credit
activity”.
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LIC315(1)(e)

In order to avoid the unnecessary suspension or cancellation of a licence and the possibility of
irreparable damage to a licensee’s business, the sub-clause should apply only if ASIC can
prove that the licensee can no longer comply with the relevant credit legislation provision.
Please replace LIC 315(1)(e) with:

“ASIC proves that the person:

0] can no longer comply with a credit legislation provision; or
(i) is likely to be involved in a contravention of the credit legislation by another
person;”
LIC315(3)(b)

LIC315(3) should require ASIC to consider any submissions a person makes prior to ASIC
deciding whether or not to make a banning order against a person.

Please replace LIC315(3)(b) with:

“to make submissions to ASIC which ASIC must consider prior to ASIC taking a
decision on whether or not to suspect or cancel the person’s licence..”

LIC315(6)

ASIC should also be required to give a copy of the banning order:

- applying to a credit representative, to each licensee that has appointed the credit
representative; and
- applying to a licensee, to each credit representative appointed by the licensee,

to assist the relevant credit representative or licensee to avoid breaching the NCCP arising out
of the banning order.

Please replace LIC315(6) with:
“ASIC must give a copy of the banning order to:

(@) the person against whom it is made;

(b) in the case of a banning order against a credit representative, each licensee
who authorised the credit representative to engage in credit activities on the
licensee’s behalf; and

(©) in the case of a banning order against a licensee, each credit representative
the licensee authorised to engage in credit activities on the licensee’s behalf.”

LIC345

ASIC should be required to publish notices, relating to persons disqualified from engaging in
credit activities under LIC345, on the ASIC website consistent with the requirement on ASIC to
publish notices of banning orders under LIC335(3).

Please insert the following as LIC345(3):
“ASIC must publish a notice on ASIC’s website as soon as practicable after the court
has made an order pursuant to subsection (2). The notice must state when the order
took effect and set out the details of the order.”

Also, please provide for ASIC to inform interested third parties of a disqualifying order.
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Please insert the following as LIC345(4):
ASIC must give particulars of the disqualification order to:

(@) in the case of a disqualification order against a credit representative, each
licensee who authorised the credit representative to engage in credit activities
on the licensee’s behalf; and

(b) in the case of a disqualification order against a licensee, each credit
representative the licensee authorised to engage in credit activities on the
licensee’s behalf.”

LIC405(6) and (7)
The current drafting is difficult to understand and appears to be incorrect.

Challenger submits that the clause should read:

“If by engaging in conduct a person would have contravened this Act, but for a
declaration made under paragraph (1)(c) or (3)(c), that conduct does not contravene
this Act if, before the person engaged in the conduct:

(@) the declaration was published by ASIC on its website; or
(b) ASIC notified the person in writing of the declaration, and

if the declaration was made under sub-clause (3), the declaration takes effect in
accordance with the Legislative Instruments Act 2003.

Also, LIC405(7) should be amended by replacing “was complied with” with “did not occur”.

Chapter 3 — Responsible lending conduct

R130(1)

R130 should allow for licensees and credit representatives to issue one credit guide only that
is expressed to be issued for and on behalf of each licensee and credit representative named
in the guide. That credit guide would disclose particulars of each licensee and credit
representative covered by the guide. The credit guide would cover a licensee or credit
representative only if they consented to that coverage.

Please amend R130 to allow for omnibus credit guides.

Part 3-1 is expressed to apply to credit contracts only. Also, for administrative efficiency,
R130(1) should provide for a licensee to give its credit guide to a consumer any time prior to
providing credit assistance.

Please replace R130(1) with:

“Prior to providing credit assistance in respect of a credit contract to a consumer, the
licensee must give the consumer the licensee’s credit guide.”

R130(2)

R135 provides for a licensee to give a quote for credit assistance fees to a consumer, if the
licensee wishes to impose those charges. So, there is no need for a licensee’s credit guide to
disclose fees and charges.

Please delete R130(2)(c).
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If a licensee deals with more than six credit providers, the licensee’s credit guide must identify
the six credit providers with whom the licensee conducts most business. It is possible that
those six credit providers will change from time to time and may change regularly. A licensee
will bear a significant administrative burden in having to review and update credit guides for
immaterial changes in the credit providers with whom the licensee conducts most business.

Please amend R130(2)(d) to replace “6” with “6 of the 10"

Challenger submits there are practical difficulties relating to the commission disclosure
requirements:

- most broker licensees can quantify commissions payable to them in respect of a
credit contract only after the consumer and credit provider settle the credit contract
terms;

- R130(2)(e) does not limit commission disclosure to commissions payable by no
more than six credit providers;

- commission rates are likely to change regularly;

- the commission particulars should relate only to the credit contract a broker
licensee arranges for a consumer;

- a broker licensee will bear a significant administrative burden in having to monitor
commission entitlements and update credit guides with information that is likely to
be irrelevant to a consumer.

Challenger requests that R130(2)(e) require a licensee to note only that the licensee may
receive a commission from a lender for giving credit assistance to the consumer.

Any information a licensee gives a consumer should be as straightforward and concise as
possible to ensure there is a reasonable prospect of the consumer reading and understanding
the information.

Please amend R130(2)(f) by replacing “and information about a consumer’s rights under that
scheme” with “and that the consumer may be able to ask the Scheme to review a licensee’s
conduct”.

Also, please amend R130(2)(g), (h) and (i) to require licensees to disclose:

“(g) that the licensee maintains [professional indemnity insurance/other approved
arrangements] as required by the Act;

(h) that the licensee will perform a preliminary assessment as part of the credit
assistance the licensee gives the consumer; and

0] the licensee will discuss the preliminary assessment with the consumer.”

R135

A broker or mortgage manager licensee will not know the maximum amounts, to which
sub-clauses (2)(b)(ii) and (iii) refer, prior to the consumer and a credit provider settling the
credit contract terms.

If a licensee must give an upfront quote for those fees referred to in R135(2)(b)(ii) and (iii),
then those sums should be estimates only. Then, R135 could require the licensee to notify
the consumer in writing if it is likely that the relevant fees or charges will exceed the estimate
and to proceed only with the consumer’s further instructions. If those amendments are made,
consequential amendments must be made to R135(4).
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Please insert “and payable by the consumer” after “licensee” in the second line of sub-clause

(2)(b)(ii).

R160

A credit provider, not a broker or mortgage manager, should have the primary responsibility
for determining whether or not credit is unsuitable for a consumer. This is consistent with
policy reflected in section 70(2)(l) of the Consumer Credit Code.

Challenger requests that:

- sub-paragraphs R160(1)(c) and (e) be deleted; and
- sub-paragraph R160(1)(a), (b) and (d) be amended to insert “of the consumer”
after “inquiries” in each sub-paragraph.

Consequential amendments would be required to R160(2), R165(3) and R260(3) to exclude
references to verifying information.

R165

A licensee will not be able to forecast whether a consumer’s requirements, objectives or
financial situation will change between the date of the preliminary assessment and the date
the consumer enters into the relevant credit contract.

Please amend R165(1) to provide for a licensee to assess whether or not a credit contract
would be unsuitable at the preliminary assessment date (which must be no earlier than the
date the licensee completes its R160 enquiries).

It should be clear that a licensee is under no duty to advise a consumer on whether the
consumer’s objectives, in seeking credit, are in the consumer’s best interests.

Please insert an appropriate note excluding that duty.

R165(3) could be amended to provide that the licensee must not take into account any
information it could not reasonably believe, unless the licensee verifies that information (which
the licensee may do at its discretion).

Please replace R165(3) with:

“For the purposes of subsections (1) and(2), information about the consumer’'s
financial situation, requirements and objectives and any other matter prescribed by the
regulations under paragraph R160(1)(d) or (e), must not be taken into account if the
licensee cannot reasonably believe that information and the licensee does not verify
that information.”

R170

A licensee will bear a significant administrative burden if it is required to give customers copies
of preliminary assessments. A consumer is unlikely to be interested in more paper relating to
his or her credit application, particularly if the credit application is referred to a lender.

Challenger requests that R170 require only that the licensee discuss the preliminary credit
assessment with the consumer.
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R180(2)

The R180 disclosure should be of total fees and charges payable by the consumer to the
licensee and commissions payable to the licensee only and only after those amounts can be
calculated by the licensee (say, prior to the consumer accepting a credit offer). The total fees
and charges payable to the credit provider; amounts payable to third parties; and net amount
of credit will be disclosed in the credit contract in any event.

Please delete R180(2)(c)-(e).

Challenger submits that the remaining R180 disclosures need be made in writing rather than
in a “credit proposal disclosure document”.

Please replace the last two lines of R180(1) with “give the consumer the information referred
to in R180(2) in writing.

It may not be possible to disclose a commission as a dollar amount. R180(2)(b) should allow
a licensee to disclose only the method used to calculate the commission in relation to a credit
contract.

Please replace R180(2)(b) with:

“the method used for working out the commission the licensee or its representatives
are likely to receive in relation to the credit contract;”

Non-bank lenders make loan products available to mortgage managers to distribute under the
mortgage manager's own brand in consideration of the lenders paying a commission to the
mortgage manager. That commission is a component of the interest rate the lender charges
on a loan.

A non-bank lender's mortgage managers fulfil a similar role to a bank’s branch network. A
bank licensee will not be required to disclose to consumers the portion of a loan interest rate
that represents the cost of supporting the bank’s branch network. However, R180 would
require a mortgage manager to disclose the commissions it receives. Those commissions do
not influence the credit assistance a mortgage manager gives a consumer.

In order to assist in ensuring non-bank lenders and bank lenders are treated alike, Challenger
submits that mortgage managers, that only offer a white labelled product, should be exempted
from the obligation to disclose commissions payable to them under R180.

R190

A licensee can assess credit to be unsuitable only at the assessment date. In any case, R165
suffices to require a licensee to assess credit as unsuitable in the circumstances set out in
R165. The civil penalties in R165 should suffice to deter contraventions.

R190 duplicates R165 and should be deleted.

A licensee should not be liable to sanctions if a consumer insists on the licensee submitting a
credit application, despite the licensee’s preliminary assessment being that the credit would be
unsuitable. In that case, the application should be accompanied by a statement that the
preliminary assessment found that the relevant credit would be unsuitable.
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Please insert the following sentence at the end of R190(1):

“For the avoidance of doubt, a licensee or a representative will not contravene this
clause if, after having informed a consumer that the credit contract would be unsuitable
for the consumer, the consumer insists that the licensee or representative submit an
application for the credit contract to a credit provider, but only if the licensee or
representative informs the credit provider of the preliminary assessment at the time the
application is submitted.”

R192

If R190 is retained, the R192 requirement does not make sense if an alternative credit
arrangement is not available to a consumer whose existing credit contract is assessed to be
unsuitable.

R192 should be amended to provide for a licensee to assess an existing credit contract as
unsuitable, but suggest that the consumer remain in the contract if a more suitable credit
contract does not appear to be available.

A licensee can assess existing credit to be unsuitable only at the assessment date.

Please replace “at that time” with “at the time the licensee makes the assessment (which must
be no earlier than the date the licensee completes its enquiries in accordance with R160)”".

R192(3) could be amended to provide that the licensee must not take into account any
information it cannot reasonably believe, unless the licensee verifies that information (which
the licensee may do at its discretion).

Please replace R192(3) with:

“For the purposes of subsection (2), information about the consumer’s financial
situation, requirements and objectives and any other matter prescribed by the
regulations under paragraph R160(1)(d) or (e), must not be taken into account if the
licensee cannot reasonably believe that information and the licensee does not verify
that information.”

R230(1)

R230 should allow for licensees and credit representatives to issue one credit guide only that
is expressed to be issued for and on behalf of each licensee and credit representative named
in the guide. That credit guide would disclose particulars of each licensee and credit
representative covered by the guide. The credit guide would cover a licensee or credit
representative only if they consented to that coverage.

Please amend R230 to allow for omnibus credit guides.

For administrative efficiency, R230(1) should provide for a credit provider to give its credit
guide to a consumer no later than offering credit to a consumer.

Please replace R230(1) with:

“No later than when a licensee offers to enter into a credit contract with a consumer,
the licensee must give the consumer the licensee’s credit guide.”
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R230(2)

Any information a licensee gives a consumer should be as straightforward as possible to
ensure there is a reasonable prospect of the consumer reading and understanding the
information.

Please amend R230(2)(c) by replacing “and information about a consumer’s rights under that
scheme” with “and that the consumer may be able to ask the Scheme to review the licensee’s
conduct”.

Also, please amend R230(2)(d), (e) and (f) to require licensees to disclose:

“(d) that the licensee maintains [professional indemnity insurance/other approved
arrangements] as required by the Act;

(e) that the licensee has performed an assessment as to whether the credit
contract is unsuitable for the purposes of this Act; and

) that the licensee’s assessment found the credit contract not to be unsuitable for
the purposes of this Act.”

R232

Challenger residential loan programmes are funded by securitisation trusts. A securitisation
trust structure involves transfers of the beneficial interest in loan assets of the trusts. The
lender of record does not change.

For the avoidance of doubt, please amend R232 to exclude it applying to assignments arising
out of securitisation arrangements.

R260(3)

Please see Challenger’'s comments on R160.

Please amend R260(3)(b) to allow a credit provider to rely on information in a preliminary
assessment that was made no more than 30 days prior to the credit provider's assessment.

R265

Please amend R265(1) to provide for a licensee to assess whether or not a credit contract
would be unsuitable at the assessment date (which must be no earlier than the date the
licensee completes its R260 enquiries).

It should be clear that a licensee is under no duty to advise a consumer on whether the
consumer’s objectives, in seeking credit, are in the consumer’s best interests.

Please insert an appropriate note excluding that duty.

R270

A successful applicant is interested only in the credit contract terms. The need to make a
credit assessment available to a successful applicant on request and for up to 12 months after
the loan term is an unnecessary administrative burden and would lead to an increase in credit
provider costs that credit providers could pass on to consumers through higher interest rates.

The credit provider's assessment will be relevant to consumers whose applications are
rejected by a credit provider. However, it is NCCP policy to ensure that credit providers do not
offer unsuitable credit contracts to consumers. A credit provider should be under no duty to
explain why it rejected a credit application.

Please delete R270.
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A credit provider's credit assessment can be reviewed in any action claiming the credit
provider contravened Part 3-2.

R280

R280 is drafted broadly enough to capture (amongst other things) volume based bonuses to
which credit provider staff are entitled. Those bonuses are likely to be meaningless to
consumers. Also, it is likely that a credit provider will wish to keep that information
confidential.

Please amend R280 to require a credit provider licensee to disclose a general statement in its
credit guide that credit provider staff will receive commissions with respect to arranging for a
consumer to enter into a credit contract with the credit provider, if the credit provider pays that
commission.

R290
A licensee can assess credit to be unsuitable only at the assessment date. In any case, R265
suffices to require a licensee to assess credit as unsuitable in the circumstances set out in
R265.

R290 duplicates R265 and should be deleted.

The civil penalties in R265 should suffice to deter contravention. Also, a consumer may seek
orders setting aside or varying his or her obligations under an “unsuitable” credit contract.

R330(1)

The NCCP does not require a credit representative to issue its appointing licensee’s credit
guide. In any case, it would be more appropriate for the credit representative’s particulars to
be added to a licensee’s credit guide to reduce the volume of paper a consumer receives in
respect of a credit service.

Please replace the last two lines of R330(1) with:

“credit representative’s particulars referred to in subsection (2).”

R330(2)

For the sake of simplicity, the NCCP should require a credit representative to disclose to a
consumer only the information relevant to the credit representative’s dealing with a consumer
and prior to engaging in a credit activity with the consumer. Challenger submits that
information is:

- the credit representative’s name;

- the licensee for whom the credit representative acts. This disclosure would not be
required if the credit representative issued the licensee’s credit guide to a
consumer;

- the EDR scheme of which the credit representative is a member and that the
consumer may be able to ask the Scheme to review the credit representative’s
conduct with respect to the credit activity in which the credit representative
engages. If the NCCP allows for a credit representative to be covered by a
licensee’s EDR scheme membership, the disclosure could refer to that fact; and

- that the credit representative may receive a commission for the credit activities in
which it engages.

Please amend R330(2) to require inclusion only of the above information.
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R430

Under the Challenger residential loan programme terms, Challenger entities are appointed to
perform loan recovery functions on the lender’'s behalf. Those Challenger entities have a
standing authority to perform those functions. So, the current drafting of R430(1) is
inappropriate for those Challenger entities and for entities that perform similar functions in
programmes similar to the Challenger residential loan programme.

Challenger submits that R430 should provide for a licensee or credit representative, that is
authorised by a credit provider to exercise the credit provider’s rights under a credit contract,
mortgage or guarantee, to issue its particulars no later than when it first makes a demand on
the debtor, the mortgagor or the guarantor (as the case may be).

Please amend R430(1) to allow a debt collector to give that information informally, rather than
by a credit guide.

For the sake of simplicity, the NCCP should require the debt collector to disclose to a
consumer only the information relevant to the debt collector’'s dealings with a consumer.
Challenger submits that information is:

- the debt collector’'s name;

- that the debt collector is acting on behalf of a named credit provider;

- the debt collector's licence number (if it is licensed) or its credit representative
number (if it is a credit representative and ASIC issues credit representative
numbers); and

- the EDR scheme of which the debt collector is a member (or whether it is covered
by a licensee’s membership) and that the consumer may be able to ask the
Scheme to review the licensee’s conduct.

Please amend R430(2) to require inclusion only of the above information.
Chapter 4- Remedies
REM125

In light of the text “or is likely to suffer” in sub-clause (1)(b), please insert “actually suffered”
after “damage” in sub-clause (1)(c).

C100(7)

Please insert “or the person’s related body corporate” after “person” in the last line.
National Credit Code and regulations

Section 6
Please replace “or” at the end of sub-section 6(1)(b)(ii) with “and”.

Section 11(1) and req. 21(2)

Please replace “party” in the second line with “natural person or strata corporation”.

It would easier for a consumer to comprehend the prescribed warning for a section 11
declaration, if that warning was worded in the affirmative.
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Please amend the warning in reg. 21(2) to read:

“IMPORTANT
You should sign this declaration only if this loan is wholly or predominantly for:

- business purposes; or
investment purposes other than investment in residential property.

Otherwise, if you are an individual or a strata corporation, by signing this declaration
you may lose your protection under the National Credit Code.”

Section 66(2A)

Any information a credit provider gives a consumer should be as straightforward and concise
as possible to ensure there is a reasonable prospect of the consumer reading and
understanding the information.

Please amend section 66(2A) by replacing “the debtor’s rights under that scheme” with “that
the consumer may be able to ask that scheme to review the credit provider’'s decision”.

Section 79A, reg. 36, form 8

It is common for credit providers to require debtors to make scheduled repayments by direct
debit. The section would require those credit providers to send a direct debit default notice to
the debtor and any guarantor after every default, even if the debtor is a serial defaulter.

The proposed notice is complicated and duplicates the direct debit service agreement (DDR
service agreement) the credit provider would have issued to the debtor when it took a direct
debit request. The DDR service agreement informs a debtor of the need to ensure there are
sufficient funds in the debtor’s account to meet direct debit payments when they fall due. The
debtor should be responsible for meeting his or her obligations with respect to direct debit
payments without repeated reminders.

Challenger submits that the direct debit default notice obligations would impose a significant
administrative burden and extra cost on lenders for the information only of borrowers who do
not make payments due to oversight. The information will be meaningless to borrowers who
do not make payments deliberately.

Please delete section 79A, regulation 36 and form 8.

If there is to be any notice given to borrowers generally, it could be by a reminder sent with
account statements and be as simple as:

“Please ensure you have sufficient funds in your account to make your repayments on
the due date.”

Section 80 and form 9

Challenger submits that it is unreasonable for a default notice to direct a debtor to the credit
provider's EDR scheme when the notice is sent only due to the debtor breaching his or her
credit obligations. The new disclosures, relating to hardship and postponement applications,
should suffice to encourage a borrower to explore negotiated alternatives to withstand
recovery action.

Please delete section 80(3)(g) and amend form 9 accordingly.
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Section 86(1A)

Any information a credit provider gives a consumer should be as straightforward and concise
as possible to ensure there is a reasonable prospect of the consumer reading and
understanding the information.

Please amend section 86(1A)(b) by replacing “the debtor’'s rights under that scheme” with
“that the consumer may be able to ask that scheme to review the credit provider's decision”.

Section 172
Please rectify the sub-clause references.

National Consumer Credit Protection (Transitional and Consequential Provisions) Bill
2009 (the Transitional Act)

General
If the NCCP effective date is extended, the effective dates in TL 20, TL30 and TL100 must be
amended.

12
TL50 should commence prior to the date the NCCP takes effect.

TL25
Please replace “and” at the end of sub-clause (1)(a) with “or”.

A registration may be varied without notice to a credit representative or an employee.
Please replace TL25(4)(c) with:

“the person reasonably believes that its conduct in engaging in the credit activity is
within the authority of the principal”.

TL35
Please replace “and” at the end of sub-clause (1)(a) with “or”.

A registration may be varied without notice to a credit representative or a registered person’s
employee.

Please replace sub-clause TL35(4)(c) with:

“the person reasonably believes that its conduct in engaging in the credit activity is
within the authority of the principal”.

Also, a credit representative or a registered person’s employee may not be aware whether a
registered person has applied for a licence.

Please insert “and the person reasonably believes that the principal” after the word “and” in
the first line of sub-clause TL35(4)(d)(i).

TL45

Please see Challenger's comments on LIC92. There is the risk that a registered person will
not be aware that another person’s registration has been varied, suspended or cancelled
under TL140, despite ASIC publishing a notice on its website in accordance with TL140(3).

Also, there is the risk that the registered person will not be aware whether a referrer has
complied with the requirements in regulation 5.3(b) of the regulations to the Transitional Act.
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Challenger submits that TL45 should be limited to prohibiting a registered person from dealing
with a third party, engaged in credit activity, only if the registered person is aware or should
have been aware (without making enquiry) that the third party was not registered or licensed
or not entitled to rely on an exemption relating to engaging in credit activity.

TL50
Challenger submits that, in the light of TL35, TL50 should include a note as follows:

“Note: If a person applies to be registered on or after 1 July 2010, the person should
apply for a licence at the same time (see TL35).”

TL55

Finance brokers that conduct finance broking business in Western Australia are required to be
licensed under the Finance Brokers Control Act (WA). The Act provides for a person or
corporation to be licensed as a finance broker only if (amongst other things) the person is, or
the corporation’s directors are, of good character and repute (sections 27 and 28 Finance
Brokers Control Act).

Challenger requests that, as at the date a registration first be made, ASIC register
automatically all entities, that hold a Western Australian Finance Broker's Licence extant at
the date the registration period commences, under TL55. This may be done by ASIC
exercising its powers to exempt a class of persons from the registration requirement under
TL185.

TL60(5)

An applicant for registration should have the right to make submissions to ASIC with respect
to conditions ASIC wishes to impose on registration (other than those set out in the
Transitional Act and its regulations).

Please delete the last sentence of TL60(5).

TL60(6)

Please replace the clause with:

“In the details of each registration under this Act, ASIC must specify the credit activities
in which the registered person is authorised to engage.”

TL70(1)

Please see Challenger’'s comments on LIC170.

Challenger submits that it is inappropriate for a small scale credit assistant to have formal
arrangements for managing conflicts of interests (TL70(1)(f)). It should suffice for small scale
credit assistants to disclose any potential conflict of interest, affecting the credit assistant or its
representatives, to a consumer in conjunction with supplying a credit service.

Challenger requests that ASIC exercise its powers under under LIC405 or LIC410 to exempt
licensees with [5] or less representatives from the obligations in TL70(1)(f).

TL75 should provide for notices issued under the clause to be executed by an ASIC officer,
whose office is identified in the Transitional Act, with appropriate authority.
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TL9O

ASIC should make each request under TL90 in writing. The Transitional Act should provide
for those notices to be executed by an ASIC officer, whose office is identified in the NCCP,
with appropriate authority.

A registered person need comply with an ASIC request under TL90 only if it is reasonable.
There are severe sanctions on a registered person for contravening the TL90 requirements. A
registered person should have the opportunity to dispute the reasonableness of a request
under TL90 without exposing itself to the TL90 sanctions.

Challenger requests that TL90 provide for ASIC to give a registered person at least 10
business days from service to comply with the notice (during which time the registered person
may make submissions relating to whether ASIC'’s request is reasonable).

TL105

TL105 is heavy handed. In the light of TL35, Government'’s policy is for registered persons to
apply for a licence no later than 30 June 2010 (as varied due to the Government extending the
lead in period prior to the NCCP taking effect). The period between requiring registration and
requiring a licence application is not long.

Please delete TL105.

TL115

Please amend TL115(1)(b) to apply only if ASIC can prove that the registered person can no
longer comply with the relevant TL70 obligation.

Please amend TL115(3) to require ASIC to consider any submissions the person makes to
support his or her registration not being cancelled.

TL185(6)

The current drafting is difficult to understand and appears to be incorrect.

Please replace TL185(6) with:
“If by engaging in conduct a person would have contravened this Act, but for a
declaration made under paragraph (1)(c) or (3)(c), that conduct does not contravene
this Act if, before the person engaged in the conduct:

(@) the declaration was published by ASIC on its website; or
(b) ASIC notified the person in writing of the declaration, and

if the declaration was made under sub-section (3), the declaration takes effect in
accordance with the Legislative Instruments Act 2003.

Also, TL185(7) should be amended by replacing “was complied with” with “did not occur”.
National Consumer Credit Protection Regulations

General
Please replace each reference to “credit agent” with “credit representative”.

Reqg 2.2
For consistency with the notice requirements in LIC275, please replace “10 business days”
with “15 business days” throughout regulation 2.2.
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Reg. 2.2(6)

Please replace “as mentioned in” with “in accordance with”.

Req. 2.2(7)
Please delete reg. 2.2(7).

Part 2-3 does not provide for ASIC to issue a credit representative with a number. In any
case, it is unreasonable to require a licensee to “ensure” that its credit representatives quote
any number, ASIC may issue to the credit representative, on the relevant documents. If a
credit representative must quote a number on documents, that obligation should be drafted
into the credit representative’s obligations under the NCCP.

Reg. 2.2(8)

For consistency with reg. 2.2(13), a licensee should be required to issue a copy of an
authorisation within a reasonable time of a request.

Req. 2.2(9)
Please delete reg. 2.2(9).

A credit representative should be responsible for issuing a copy of the authority under which it
acts on request. Part 2-3 of the NCCP could be amended to impose that requirement.

The required disclosure should be restricted to the credit activities in which a credit
representative is authorised to engage on a licensee’s behalf, in order to maintain the
confidentiality of any commercial terms settled between the licensee and the credit
representative.

For consistency with reg. 2.2(13), a credit representative should be required to issue a copy of
its authorisation within a reasonable time of a request.

Req. 2.2(14)

Challenger requests that a licensee be given a reasonable time to determine whether an
event may have a material adverse change to the licensee’s financial situation and then to
report that event to ASIC.

Please replace “3 business days” with “[10] business days”.

Also, the notice should require the licensee to give brief details of why the relevant event
could cause a material adverse change to the licensee’s financial situation.

Req. 2.3(4)(c)

The powers reserved to ASIC under the sub-regulation expose licensees and credit
representatives that are EDR Scheme members to regulatory compliance risk if ASIC
withdraws its approval for the EDR Scheme.

ASIC should only exercise its power on giving reasonable notice (say, 3 months) to the EDR
Scheme’s members. Also, ASIC must consider the risks of withdrawing its approval of an
EDR Scheme (for example, whether there is another EDR Scheme reasonably available to the
relevant EDR Scheme’s members on reasonable terms), prior to withdrawing that approval.
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Please replace the full stop at the end of reg. 2.3(4)(c) with a comma and insert the following
as a new paragraph at the end of reg. 2.3(4)(c):

“provided that ASIC will exercise its power under this section only after considering the
effect its proposed orders will have on licensees and credit providers and will make
orders under this regulation 2.3(c) only after giving licensees and credit
representatives reasonable notice of the orders ASIC will make with respect to the
external dispute resolution scheme.”

Reqg. 2.6
Please replace “Consumer Credit Code” in sub-regulation (c) with “National Credit Code”.

That term should be defined in reg. 1A.3.

Please insert “under the Act” after “ASIC” in sub-regulation (e).

Req 6.3
Referrals are made in a diverse manner.

In order for the reg. 6.3 exemption to capture all referrals, please replace reg.6.3(2) with:

“A credit activity is exempted if the activity consists only of a person (person 1)
referring another person (person 2) or giving person 2’'s details to a licensee or a credit
representative in relation to a credit service the licensee or credit representative may
provide to person 2. Person 1 must disclose the nature of any commissions or other
benefits person 1 may receive in relation to the referral.”

National Consumer Credit Protection (Transitional and Consequential Provisions)
Regulations (Transitional Act Regulations)

General
Please replace “credit agent” with “credit representative”.

Reqg 3.1
For consistency with the notice requirements in LIC275, please replace “10 business days”

with “15 business days” throughout regulation 3.1.

Reqg. 3.1(7)
Please delete reg. 3.1(7).

Part 2-3 of the NCCP does not provide for ASIC to issue a credit representative with a
number. In any case, it is unreasonable to require a registered person to “ensure” that its
credit representative quotes any number, ASIC may issue to the credit representative, on the
relevant documents. If a credit representative must quote a number on documents, that
obligation should be drafted into the credit representative’s obligations under the NCCP.

Reg. 3.1(8)

For consistency with reg. 3.1(13), a registered person should be required to issue a copy of an
authorisation within a reasonable time of a request.

Reqg. 3.1(9)
Please delete reg. 3.1(9).

A credit representative should be responsible for issuing a copy of the authority under which it
acts on request. Part 2-3 of the NCCP could be amended to impose that requirement.
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The required disclosure should be restricted to the credit activities in which a credit
representative is authorised to engage on a registered person’s behalf, in order to maintain
the confidentiality of any commercial terms settled between the registered person and the
credit representative.

For consistency with reg. 3.1(13), a credit representative should be required to issue a copy of
its authorisation within a reasonable time of a request.

Req. 3.1(14)

Challenger requests that a registered person be given a reasonable time to determine
whether an event may have a material adverse change to the registered person’s financial
situation and then to report that event to ASIC.

Please replace “3 business days” with “[10] business days”.

Also, the notice should require the registered person to give brief details of why the relevant
event could cause a material adverse change to the registered person’s financial situation.

Reg 5.3
Referrals are made in a diverse manner.

In order for the reg. 5.3 exemption to capture all referrals, please replace reg.5.3(2) with:
“A credit activity is exempted if the activity consists only of a person (person 1)
referring another person (person 2), or giving person 2’s details, to a registered person
or a credit representative in relation to a credit service the registered person or credit

representative may provide to person 2. Person 1 must disclose the nature of any
commissions or other benefits person 1 may receive in relation to the referral.”

Ends.
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Annexure - Challenger Mortgage Management technical submission
Mational Consumer Credit Protection Bill [NCCP)
Chapter 1 - Introduction

INT10
Repilace reference to “INT15" with “D1”".

The MCCP introduces significant changes to existing broker regulations and to the Uniform
Consumer Credit Code. The changes will necessitate the retail finance industry reviewing
existing systems and procedures and will require regulated entities to train staff to ensure
compliance with the NCCP.,

The NCCP should allow a reasonable lead in time for licensee's and credit representatives to
construct compliance systems; to revise IT systems; to revise procedures; and to allow the
entities to complete staff training. Challenger requests that the NCCP iake effect 12 months
after it receives Royal Assent.

DEF1
The definition of "commission” in DEFT and in Part 13 of the National Credit Code should be
the same.

Challenger supports application of the DEF1 definition.

DEFT

A Challenger entity (CMM) services loans that are funded by a trustee of a Challenger
residential loan programme trust. In the capacity as trust servicer and the trustee's agent,
CMM reviews and approves or declines credit applications. It liaises with morigage managers
that originate the loan applications.

Mortgage managers may be characlerised as the consumer’s agent. In that case, CMM could
be characterised as “assisting .... the consumer's agent to apply for the provision of credit” or
o “apply for an increase 1o the credit limit of a particular credit contract” for the purposas of
the “credit assistance” definition. If so, CMM would be required to comply with Part 3-1 of the
NCCP.

Challenger submits that CMM merely acls as an intermediary, not a credit assistant, when it
performs a credit service,

Challenger seeks amendments to sub-clauses (d) and (e) of the "credit assistance” definition
fo ensure that, if a person acls as an intermediary with respect to securing the provision of
credit for a consumer and does not act for the consumer, that person is not taken to provide
credit assistance to thal consumer.

DP10
The NCCP allows States and Territories to exclude the NCCP or a particular NCCP provision
from application in a particular State or Terrilory.

The Challenger residential lcan programme tfrusts lend to Australians in each State and
Teritory. Also, Challenger aggregators conduct finance broking business throughout
Australia.

Challenger requests that all efforts be made fo ensure consistent application of the NCCP
across Australia.
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Chapter 2 - Licensing

LIC7S

In the light of the proposed sanctions relating to engaging in credit activity without a licence,
Challenger requests that the regulator make every effort to simplify the credit application
process fo ensure that it issues appropriate licences to successiul applicants.

For example, the regulator could prepare licence application templates that would be
appropriate for:

= a broker,

- a morigage aggregator;
- a morlgage manager,

- a lender;

- an intermediary; and

- a debt collector.

Each template could provide for an applicant to apply to engage in credit activities that do not
fall within the scope of the usual credit aclivity in which a person of a particular class of
licensees engages.

A licensee's licence may be varied without notice to a credit representative or an employee.
Please replace clause LICTS(4)(c) with:

‘the person reasonably befieves that its conduct in engaging in the credit activily is
within the authoriy of the principal”.

LICaz

The prohibition in LICB2 is onerous and the sanction for breaching the clause is severe.
There are likely Io be circumstances in which a licensee will not know whether or not anather
person, with whom the licensee deals in the course of engaging in credit activity, is licensed to
engage in that activity or has a permitted defence to nof being licensed. There would be a
material increase in the cost of providing credil, if a licensee must undertake enquires relaling
to every person, engaged in credit activity, with wham the licensee deals.

There is & pariicular risk for brokers that accept referrals in consideration of paying a fee to the
referrer. For the purposes of the referrer exemption (for example, in clause 8.3 of the NCCP
Regulations), the referrer will be engaged in a credit activity by referring a person to a licensee
or credit representative without the referrer disclosing that it may receive commissions or ather
benefits in respect of the referral. A licensee should not be responsible for activity over which
il has no control.

Also, there is the risk that a licensee will not be aware thal a person is the subject of a
banning order, despite ASIC publishing a notice on its website in accordance with LIC335(3).
Also, please see Challenger's comments on LIC315(8).

Challenger submits that LIC92 (and similar NCCP provisions) should be limited to prohibiting a
licensee from dealing with a third party, engaged in credit activity, anly if the licensee is aware




