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AUSTRALIAN CONSTRUCTORS ASSOCIATION

The Australian Constructors Association (ACA) was formed in 1994 to advance
the interests of major construction contractors in Australia.

The ACA’s mission is to make "the construction industry safer, more efficient,
more competitive and better able to contribute to the development of Australia”.

The ACA has seventeen member companies. A list of ACA member companies is
annexed to this submission.

ACA member companies have a combined annual revenue in excess of $AUD40
billion and collectively employ over 86,000 people in their Australian and

international operations.

ACA member companies operate in a number of industry sectors including:

o residential building;

o non-residential building;

o engineering construction;

. process engineering;

J contract mining;

o engineering design;

o infrastructure development and maintenance;
. oil and gas operations and maintenance;

o telecommunications services; and

. environmental services.

The ACA has established four key objectives:

1. To require the highest standards of skill, integrity and responsibility of
member companies.

2. To represent the interests of major contractors to government and other
decision makers.

3. To enhance and promote the status of construction contractors and the
industry which they serve.

4, To facilitate the exchange of technical information and encourage further
research.

Further information about the ACA is available at www.constructors.com.au
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2.2

INTRODUCTION
Trade Practices Amendment (Cartel Conduct and Other Measures) Bill 2008

The Government recently released the Trade Practices Amendment (Cartel
Conduct and Other Measures) Bill 2008 — Exposure Draft Bill (Exposure Draft
Bill) together with the Criminal Penalties for Serious Cartel Conduct — Discussion
Paper (Discussion Paper) and Draft Memorandum of Understanding between the
Commonwealth DPP and the ACCC Regarding Serious Cartel Conduct, for public
comment. The ACA understands that these documents serve as the basis for
consultation with stakeholders in relation to the proposal to introduce criminal
penalties for serious cartel conduct.

The Discussion Paper accompanying the Exposure Draft Bill has sought specific
comment on the issue of how to distinguish the criminal cartel prohibitions from
the civil cartel prohibitions. The ACA's submissions on this issue are contained in
section 4 below. The ACA has concerns about a number of other elements of the
Exposure Draft Bill and it is these concerns which will be the focus of this
submission. These are issues which the ACA considers will have a significant
impact on the day to day business of its members.

Executive Summary

In brief, the ACA makes the following submissions in relation to the Exposure
Draft Bill:

a) Participants in the construction industry regularly enter into joint ventures
and other collaborative arrangements.

b) The ACA has concerns about the drafting of some of the current joint
venture defences and these concerns will be increased if the changes
proposed by the Exposure Draft Bill are introduced (in particular, the
removal of the anti-overlap provisions and the loss of the collective
acquisition exemption).

c) The proposed changes create a significant degree of uncertainty about the
application of the new cartel prohibitions and (existing and proposed) joint
venture defences on both existing and possible future arrangements for
companies which regularly enter collaborative arrangements with
competitors, such as ACA's members.

d) The removal of a number of safeguards against the per se prohibitions on
price fixing and exclusionary provision-type conduct makes it more likely
that ACA members will need to rely on the remaining existing, and new
proposed, joint venture defences. However, the scope of the application of
these defences is uncertain and as yet untested. The ACA is concerned that
the proposed changes are likely to result in an increased reliance on legal
advice.

e) In turn, this increases the likelihood that ACA member companies will need
to seek authorisation to achieve some certainty that their collaborative
arrangements are not at risk of contravening the Trade Practices Act 1974
(TPA). However, authorisation is a costly and time consuming exercise

203832573 _1



and one which is often not commercially feasible in the construction
industry.

JOINT VENTURES AND OTHER COLLABORATIVE ARRANGEMENTS
BETWEEN COMPETITORS

Joint ventures are very common in the Australian construction industry. These
arrangements are entered into for a variety of reasons, including the establishment
of sufficient financial capacity to undertake major projects and the sharing of
financial and performance risks and tender costs on large projects. They are
usually "temporary" arrangements in the sense that they are typically formed by
two or more parties to enable the parties to pool resources (such as people, skills,
knowledge, specialist capabilities and assets) to be in a position to participate in a
specific construction project (without such pooling the parties, separately, could not,
or could not as effectively, participate in the project). Joint venture projects can
range from relatively short-term jobs to long-term infrastructure developments
where the term of the contract can be up to ten years or longer.

Joint ventures allow parties to maximise the use of specialist personnel and skills,
equipment, other resources, complimentary skills and to utilise local knowledge.
This results in the offering of the joint venture being more competitive than would
otherwise be the case if the individual entities tendered on their own. They also
often allow the participants to meet pre-qualification requirements for the project.
For these reasons, joint ventures are a common mechanism that ACA's members
utilise to enable them to pursue a specific project.

The ACA submits that clients in the construction industry recognise joint ventures
as pivotal to promoting competition in the industry and that joint venture
arrangements should accordingly be encouraged, rather than discouraged, by
Government regulation. In particular, the ACA submits that large public sector
infrastructure clients in the construction industry are likely to be extremely
concerned about the implications of the proposed new laws on their ability to
ensure that resources are combined in the most efficient and effective way to
produce the best outcome.

In response to the increasing prevalence of large and complex infrastructure
projects, including those projects let by governments, members of the construction
industry are increasingly relying on joint venture arrangements. By way of
example:

a) Alice Springs — Darwin Railway Project

ADrail, an unincorporated joint venture comprising John Holland Group Pty
Ltd, Barclay Mowlem, Halliburton KBR and Macmahon Holdings Limited,
was contracted to design and construct the new railway between Alice
Springs and Darwin, approximately 1420 kilometres in length. This joint
venture was responsible for all phases of the works, including the design,
earthworks, track works and infrastructure, including signalling and
communications. The railway opened in 2004 and had a construction cost
of approximately AUDS$1.6 billion.

Further information about this project is available at
http://www.adrail.com.au/

203832573 _1



3.1

b) Construction of the Royal Women's Hospital, Melbourne

The Royal Women's Health Partnership consortium, comprising Bilfinger
Berger Australia Pty Ltd, Baulderstone Hornibrook Group, United KFPW
and DWI Architects, will design, construct, maintain and finance the new
hospital under the Government's Partnership Victoria policy. The contract
is for the design, construction, funding and operation of the facility for 25
years and Baulderstone Hornibrook Group is responsible for the design and
construction of the hospital. With a contract value of AUD$250 million
construction works began in April 2005 and the hospital is expected to open
in June this year.

Further information about this project is available at
http://www.rwhp.com.au

Significant efficiencies and economies that are achieved with joint venture
arrangements (such as those mentioned above) would simply not be attainable in
the construction industry if joint ventures or other collaborative arrangements are,
in effect, discouraged by regulation.

Current joint venture defences

The ACA is concerned about the application of the current defences for joint
ventures that came into effect on 1 January 2007. The changes proposed under the
Exposure Draft Bill add to the ACA's concerns.

The TPA currently provides a defence to proceedings alleging a breach of the per
se prohibitions of exclusionary provision-type conduct and/or price fixing, if a
person establishes that the provision(s) in question:

. is for the purpose of a "joint venture"; and
. does not have the purpose, effect and likely effect of substantially lessening
competition.’

The effect of the current joint venture defences is to reverse the onus of proof from
the Australian Competition and Consumer Commission (ACCC) to the proponents
of the joint venture to prove that provisions which form part of the joint venture
arrangement are 'for the purpose of the joint venture' and do not have the purpose or
likely effect of substantially lessening competition.

The ACA submits that reversing the onus of proof places too high a burden on
participants in joint ventures and creates uncertainty in the law. For example, there
is little guidance for parties contemplating entering into joint ventures or other
collaborative arrangements on how and in what situations they could rely on the
defences. Uncertainty as to the legality of conduct is likely to be commercially
unacceptable to ACA's members, particularly where, as stated above, many joint
ventures are project specific. Uncertainty as to the legality of the terms and

' $576C and 76D.
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conditions of such a joint venture provides a significant disincentive to engage in
conduct which may ultimately be perfectly legal and beneficial to the economy.

In the absence of further guidance from the legislature and the ACCC on the
application of these defences, the ACA believes that, in order to achieve certainty
about the legality of their conduct, its members will often have no option other than
to consider seeking authorisation for the proposed conduct. As discussed elsewhere
in this submission, the authorisation process is a time consuming and costly process
and in the construction industry, is often not commercially feasible in the context of
a single construction project.

The ACA's current concerns about the nature of the joint venture defences would
be increased if the changes proposed in the Exposure Draft Bill (which are
discussed below) were implemented.

3.2 Changes to the joint venture defences

In relation to the effect of the Exposure Draft Bill on the current joint venture
defences, the ACA understands that:

o with the repeal of s45A, the Exposure Draft Bill removes the current joint
venture defence for price fixing;

. a joint venture defence to the civil cartel prohibitions is included and can be
raised where:>

(1) the parties to the arrangement will be carrying on a joint venture;
(i1) the "cartel provision" is for the purposes of the joint venture; and

(iii)  the cartel provision does not have the purpose, effect or likely effect
of substantially lessening competition; and

J the current joint venture defence in the case of exclusionary provisions
(under ss45 and 4D) continues to operate in parallel with the joint venture
defence described above.

It appears to the ACA that the effect of the changes outlined above will mean that
the wording of the joint venture defence that will apply to price fixing (@44ZZRO)
will be inconsistent with the wording of the current defence in s76D (which will be
revoked) and the defence in s76C (which will continue to operate).

As noted above, the use of joint ventures for specific construction projects is a very
common and important characteristic of the construction industry in Australia,
which is in part a response to government demand for larger and more complex
infrastructure projects. However, rather than providing greater clarity as to the
interpretation of the existing joint venture defences (which to date, as far as the
ACA is aware, have not been tested) the Exposure Draft Bill adds a further layer of
complexity and uncertainty by introducing a further joint venture defence, using
language different to the existing defences. This inconsistency in wording between
the joint venture defences will create significant difficulties for ACA's members in

* @44ZZRO. The ACA notes there will be no equivalent defence available to prosecutions for an offence under the criminal
cartel prohibitions.
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3.3

understanding the breadth of these provisions and their application to common
collaborative arrangements. This issue increases the ACA's general concerns about
the joint venture defences.

The ACA considers that the fact that the defence (@44ZZRO) for civil cartel
prohibitions will operate in parallel with the defence in s76C for exclusionary
provision-type conduct is also likely to create uncertainty and difficulty for its
members. This is because businesses will potentially need to consider the
application of different defences to the same arrangement (which may raise both
price fixing and exclusionary provision-type issues). Among other things, the ACA
believes that this will create additional compliance costs for ACA member
companies.

For the reasons discussed above, we submit that:

. the drafting of the current joint venture defences should be re-visited, or at
the very least, further guidance on the application of these defences to joint
ventures and other collaborative arrangements is required to provide the
business community with greater certainty; and

o the potential inconsistency between the current joint venture defences and
the proposed joint venture defence in the cartel regime serves to increase the
ACA's concerns about the uncertain application of the joint venture
defences. Ata minimum, the ACA considers that the wording of the
proposed joint venture defence @44ZZRO should be revised to be
consistent with the existing joint venture defences (at ss 76C and 76D).

Concerns with scope of exclusionary provisions in the new cartel prohibitions

The ACA understands that as ss45(2)(a)(i) and (2)(b)(i) and s4D are not being
repealed under the Exposure Draft Bill, arrangements which may amount to
exclusionary provision conduct will be addressed by both the new cartel
prohibitions (@44ZZRD(2)(b) — (d)) and ss45 and 4D.

However, there appear to be some significant differences between the language of
these sections, in particular:

. the new cartel prohibitions require an assessment of the purpose, effect or
likely effect of the relevant provision whereas ss45/4D only requires an
assessment of the purpose of the relevant provision;

o cartel provisions under @44ZZRD(2)(b) — (d) would be caught by the TPA,
even if they were not directed toward particular persons or classes of
persons, unlike exclusionary provisions under ss45/4D; and

. the word "indirectly" has been added in @44ZZRD(2) although no
equivalent language appears in ss45/4D.

The ACA is concerned that these differences have the potential to give rise to a
number of undesirable consequences. These concerns are discussed in more detail
below.
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Purpose and effect test

The revised test in the new cartel prohibitions means that those prohibitions could
potentially apply to a much broader range of conduct than covered in ss45/4D. For
example, it could result in the prohibition of arrangements that have only the
consequential effect of limiting the output or scope of the subject arrangement (but
not a likely effect of substantially lessening competition). This is often a necessary,
but unintended, aspect of legitimate commercial arrangements.

While such arrangements might not be the subject of prosecution, the ACA notes
that the proposed new laws would, at the very least, result in increased compliance
burdens as the only prudent course would be to have the relevant conduct
authorised (or, alternatively, not enter into the arrangement which would cause a
net loss to the public). As noted elsewhere in this submission, the authorisation
process is a time consuming and costly exercise and is often not commercially
feasible in a number of the projects in which ACA members participate.

Absence of particular persons or classes of persons

The ACA notes that it is not (nor should it be) the intention of the TPA to prohibit
arrangements that are efficiency enhancing and do not adversely impact on
competition. The ACA considers the inclusion of the phrase "particular persons or
classes of persons" in s 4D to be an important limitation on the application of the
present exclusionary provision prohibition. This is because, as the ACA
understands it, the phrase provides that the relevant conduct must be directed at an
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