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10 March 2008

Senior Project Manager (Credit)
Policy and Strategy Division
NSW Office of Fair Trading

PO Box 972

PARRAMATTA NSW 2124

Email: policy@oft.commerce.nsw.gov.au

Dear Sir/Madam,
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The Australian Bankers’ Association (ABA) appreciates the opportunity to provide
comments in relation to the consultation package that it received on 28
November 2007. The extensions of time to 29 February 2008 and to the date of
this letter within which the ABA and its members may provide comments to you
are appreciated.

It would have been helpful had the consultation period taken greater account of
the fact that the months of December and January fell within the consultation
period. Of the 56 working days in the period, 17 days were either public holidays
or involved times when many bank staff with whom the ABA needed to consult
were taking annual leave. Even with an extension to 29 February for providing
comments the timeline is still tight. There are continuing consultations taking
place on the other Ministerial Council on Consumer Affairs (MCCA) consultation on
fringe credit. Further, in this period responses fell due to the Australian Law
Reform Commission on its review of privacy laws and the Productivity
Commission’s draft report on the consumer policy framework.

Moreover, consultation on the proposed regulatory package, other than ad hoc
consultation, has not occurred since responses were made to the October 2004
draft Regulatory Impact Statement that followed the roundtable meeting of
officials, consumers and industry on 26 June 2003 (the consultation package refer
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to this meeting as “July 2003”). There are provisions in the consultation package
on which consultation has not occurred prior to their inclusion in the package, for
example the proposal that the broker should conduct an assessment of the
consumer’s capacity to repay.

We have had the opportunity to read the submission by Mortgage and Finance
Association of Australia (MFAA) provided to you on 15 February 2008. This has
enabled the ABA to approach its response to the consultation package in this
way:

(1) To make some observations about the changes in the regulatory
arrangements and market conduct of finance brokers since 2003
and to provide general support for the MFAA submission with the
exception of some matters that will be referred to in this ABA
response.

(2) The scope of the proposed Bill.

(3) To differentiate the practice of lending from the practice of finance
broking.

(4) To raise banks’ major concerns over a number of provisions in the
Bill.

(5) To raise technical matters particularly the relationship between the
proposed Finance Broking Bill 2007 (Bill) and the Consumer Credit
Code (UCCC).
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The ABA supports the MFAA's submission subject to those matters specifically
mentioned in this ABA response to the consultation package.

The MFAA submission is a contemporaneous submission that approaches the
finance broking market as it is now not as it was in 2003.

The MCCA should take account of the relevant changes in the finance broking
market over the 5 year period since 2003 and ensure that the regulation which it
seeks to impose is proportionate and consistent with the current state of the
finance broking market and in particular mainstream broking.

The ABA believes that the consultation package has not achieved this necessary
balance.

In its submission, the MFAA has pointed out significant self regulatory and
disciplinary initiatives that it has taken in relation to its 13,000 member strong
association that covers approximately 75% of the finance broking market.
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The consultation package identifies one of the major pillars of the legislation as a
robust licensing regime that would operate as a barrier to entry to exclude those
relatively few brokers who, according to the consultation package, have “captured
media and fair trading agencies’ attention and distorted the image of the
industry”. We conclude from this statement that the image of the mainstream
finance broking industry is largely of reputable finance broking services providers
and that the real problem, the “distortion”, lies at the fringe of the finance
broking industry.

The ABA is supportive of a scheme that weeds out the undesirable elements
whilst at the same time not imposing onerous obligations on finance brokers who
behave professionally, ethically and responsibly.

Member banks of the ABA report a very significant improvement over the past 5
years in the quality of credit business referrals from finance brokers from whom
they accredit to receive referrals. In addition to the self regulatory arrangements
that the MFAA has undertaken with its membership, banks also take steps for the
accreditation of finance brokers to ensure that their approach and conduct in
relation to the consumer and the interests of the bank are appropriate and sound.

Therefore, the ABA is concerned that the consultation package assumes that all
finance brokers are wanting in their conduct and professional skill and knowledge
and guilty of malpractice or worst practice.

The MFAA has made out a practical and appropriate case in its submission on the
question of proportionality in relation to its members.

Ultimately, the licensing system rather than the detailed imposed operational
obligations on brokers that will be the key to ensuring that only reputable
professional and ethical brokers remain in the relevant market. This allows a
better balance to be struck between the obligations imposed on brokers and their
ability to obtain and retain a licence.
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The ABA does not support MFAA’s position in seeking a role in maintaining a
national register. We believe that the register must be established and
maintained by government and, as explained later in this letter in connection with
proposed clause 29, to ensure that banks are able to rely exclusively on the state
of the register in determining the status of a particular broker at any relevant
time.

Further the MFAA appears to support an integrated register based on individual
states and territories register. The ABA believes that there should be a single
national register established and governed overseen by the Australian Securities
and Investments Commission (ASIC) to avoid uncertainty in relation the licensing
or other wise of a broker or broker representative. ASIC has this expertise with
its maintaining the national register of Australian Financial Services licensees for
the purposes of the Corporations Act 2001.
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On the question of the competency of brokers, the ABA believes that the MFAA
proposal for the “grandfathering” of brokers' accreditation standards is not
consistent with the objective for finance brokers to be regarded as professional,
skilled and competent participants in the credit market. The ABA does not
support the MFA approach in this respect.

The ABA is strongly supportive of the proposed clause 40 of the Bill. It is
essential that brokers keep true and adequate records of their dealings with their
clients and for those records to be kept at the broker's place of business where
they can be accessed by a regulator as required. This is particularly important in
a case of predatory lending where records evidencing the true purpose of a credit
proposal as known to a broker are often non-existent or false. The absence of
such records facilitates the taking of a false business purpose declaration and the
evidentiary matters that may follow.

The ABA believes that the provisions of clause 40 should be strengthened to
make the obligation one of keeping “true and accurate” records.

.» 1%t°» £9-_» b.”

The definition of “credit” will extend to all forms of credit both secured and
unsecured subject to certain limitations in respect of business broking.

Further, the definition of “finance broking” -

"For the purposes of this Act, a person provides a finance broking service to
another person (the consumer) if, in or from this jurisdiction, the person:

(a) provides advice or assistance to the consumer, ............... .
for the purpose of securing credit for the consumer."

would extend beyond what the community would regard as traditional brokers to
include agents that a credit provider engages to promote its credit products. This
is despite the policy setting that a broker is to be deemed acting for the
consumer. For example, a credit provider's marketing arrangements conducted
in public places such as shopping centres, airports, merchants and petrol stations
would be covered under this approach.

Many banks have exclusive arrangements with independent mortgage sales
representatives. These are contractual arrangements where the representative
cannot become involved with the products or services of another credit provider.
Given that these representatives do not provide the clients with a choice of
products from a number of different providers, they should not be classified as
brokers and should be excluded from the definition. Credit providers have their
own stringent requirements and take accountability for the representative’s
actions.

Also, the regulation would extend to agents of credit providers that technically do
not meet the exemptions (“exclusive arrangements” and “first-choice
arrangements”) set out in Schedule 1 of the Bill where those agents may also act
on behalf of more than one credit provider.
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The provisions of clause 4 (5) of Schedule 1 should be amended to make it clear
that such intermediaries having more than one exclusive arrangement while
meeting the requirements of clause 4 (1) are exempt.

A further concern is if Bank A out-sources its credit card business to Bank B, and
Bank A then seeks to offer its customers credit card products that are actually
credit contracts with Bank B. Would Bank A be a finance broker (despite also
being a credit provider)? The ABA submits that a credit provider (or at least a
credit provider that is an authorised deposit taking institution) should be exempt
from being classified as a finance broker.

Conversely, if a bank branch is conducted under a franchise arrangement then
the franchisee is likely to be caught by the proposed legislation.

According to the MFAA, 60% of loans are directly sold by credit providers. Many
credit providers have direct sales channel where their staff talk to customers
about loans, sell loans and arrange for applications to be submitted and assist
with the application and approval process. This activity would seem to be a
finance broking services as defined.

The word "securing”" may be intending to exclude lenders who "provide" credit but
they are not mutually exclusive. A lender can assist a borrower to secure credit

by providing that credit.

The section also impacts on a bank's referral source arrangement where the Bank
pays a disclosed fee to businesses (such as accountants, lawyers and estate
agents) who regularly refer borrowers to the Bank.

The definitions of "engages in finance broking" and "provides a finance broking
service" in section 5 of the exposure draft Bill means that if, in the course of
discussions with a client, a lawyer or accountant provides advice to their client
about a proposed borrowing by the client and arranges to refer them to their local
bank, the lawyer or accountant will have engaged in finance broking. The
definition will cover other businesses, such as real estate agents who in the
course of their business refer clients to lenders. Financial advisers could also be
caught if they provide the consumer with advice or assistance "for the purpose of
securing credit for the consumer”. The credit provider has accountability to
interview the clients and to make its own credit assessment.

All such persons who refer consumers to lenders are potentially caught under
section 5 and will be required to be licensed under Part 2. Referral agents should
not be included in the definition contained in the proposed legislation.

The exemption for exclusive arrangements under clause 4 of Schedule 1 is not
clear in excluding a credit provider's employees (including representatives
contracted directly by the credit provider or representatives provided by a
contracted service provider) from the definition of finance broking. The Bill should
be amended to leave in no doubt that a credit provider's employees under a
contract of service and representatives engaged under a contract for services
(either directly or through a staff agency) are not finance brokers.
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The definition of the provision of finance broking services is very broad. In the
(perhaps unlikely) event that an unqualified finance broker provides assistance to
a customer (a finance broking service), the customer may submit a loan to a
credit provider without naming the broker on the application. In such a case, the
lender would not be aware of any unqualified finance broker providing the finance
broking service to the customer. The credit provider, however, under clause 29
would remain liable in the terms of that provision although no reason known to
the credit provider would have arisen for it to search the register.
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Lending is not finance broking. Credit worthiness assessment is the responsibility
of a lender and is not the function of a finance broker.

It is the lender and only the lender that has responsibility for the assessment of
credit risk and for the determining the amount and terms upon which credit is
provided. The lender prices that credit accordingly. It is the lender’s risk that its
loan may fail. For banks and other authorised deposit taking institutions they are
required to hold capital against loans in order that their depositors are protected.

Therefore, a bank will not delegate the role of the credit worthiness assessment
of a loan applicant to a finance broker. The assessment criteria that a lender
applies are commercially sensitive and would not be provided to brokers.

Under the consultation package the proposed imposition on the finance broker of
a credit worthiness assessment role indicates a fundamental misunderstanding of
the different roles of lending and finance broking.

If the proposal is implemented, it would be a duplication of the lender’s role and
would fail the economic test of efficiency in markets, a key principle underpinning
regulation. It would result in consumer inconvenience and pose potential privacy
issues if the broker seeks information from third parties to verify a consumer’s
capacity to repay. Further, lenders would be forced to significantly reduce the
number of brokers with whom they do business which would significantly harm
the broking industry.

The ABA joins with the MFAA in strongly opposing the provisions of proposed
clauses 31(b), 33 (3), (4), (5) and (6) that would place the assessment of a
consumer’s capacity to repay credit upon the finance broker.

Under the proposed Bill, “Low-Doc” and “No-Doc” mortgages products would not
be able to be offered as clause 33 (3) (a) (i) sets out that the consumer's credit
requirements are to be ascertained ignoring "any declaration by the consumer for
which there is no supporting evidence".

Self-certification products such as “Low-Doc” and "“No-Doc” have become
standard in the mortgages marketplace. A customer certifies that the amount of
income currently being received and based on the customer declaration, the
lender provides a loan based on the capacity to repay. These loans are popular
with the customer and the broker as the documentation is easy to complete.
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They are offered to primarily self-employed persons who do not have the usual
documentation from employers to certify income. The nature of the
documentation does not, in any way, equate to a less rigorous lending decision,
that is still based on the borrower’s capacity to repay. It is the customer to
whom such a product is offered that is of fundamental importance to the bank.

The ABA has a further concern with proposed Section 33 (2) which will be
mentioned later in this submission under *Small business finance broking”.
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In addition to the ABA’s strong opposition to finance brokers undertaking the
credit assessment of a prospective bank customer (Clause 33 of the Bill) the ABA
also has major concerns with Clauses 29 (Liability of credit provider for conduct of
unqualified persons), 54 (Stay of enforcement action), 30 (Register of licensees
and broker representatives), the inclusion of small business finance broking under
the package and that some well intentioned exemptions are not fully effective.

Clause 29 - Liability of credit provider for conduct of unqualified persons

At the 2003 roundtable there was agreement that a finance broker would not be
deemed agent of the credit provider. In fact the Bill is to confirm that the broker
is acting as the agent of the consumer.

Clause 29 of the Bill undermines this agency principle.

The ABA understands the regulatory objective behind Clause 29 and supports the
principle that a national finance broker regulatory regime should be sufficiently
robust to ensure that all finance broker activity is subject to a licensing regime.

One problem with Clause 29 (and which is discussed further in relation to Clause
30) is that there is no proposed national licensing regime. Each jurisdiction will be
responsible for licensing and in particular cancellation of licenses and renewals of
licenses and the maintenance of a register for this purpose.

The only means by which a credit provider will be able to establish with certainty
whether a finance broker is either a licensee or a broker representative will be
through a search of each register. Further, lenders would be forced to
significantly reduce the number of brokers with whom they do business which
would significantly harm the broking industry.

It follows that the state of the register must be the final determinant of the
whether a finance broker is or is not a licensed person or broker representative.

A specific provision making reliance on the register the sole determinant of a
broker’s status should be inserted in the proposals to remove any uncertainty for
credit providers. Otherwise, clause 29 should be deleted.

This highlights the needs for a national reciprocal licensing scheme. As the
legislation is State based, it applies to finance broking services provided to a
consumer ordinarily resident in the particular state or territory (clause 7). If the
consumer while in another state deals with a broker in that other state the broker
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must be licensed in the consumer's home state. The bank would therefore have to
have a system to determine where the borrower is ordinarily resident and how to
deal with borrowers moving interstate or borrowers buying an investment
property in another state. The location of the security will not necessarily
determine residency. The bank would therefore have to check the residency of
the borrower and that the broker is licensed in the consumer's state of residence.

At the time of accrediting the broker, a bank can search the register to ensure the
licensing requirements have been met. But an onus on a credit provider to
continuously check the register at the time of approving each loan application is
too onerous. When a broker’s licence is cancelled there should be a more effective
process put in place to ensure the cancellation is notified to all credit providers if
there is no period of grace after cancellation and a credit provider becoming
aware of the cancellation, for example through the publication of banning orders.

There should be a mechanism for a credit provider to check if a person
previously licensed is disqualified and some period of grace allowed (provided the
credit provider had previously checked that the broker was licensed or the person
was an authorised broker representative) to obviate the credit provider having to
check the register each time a loan application is received.

Differences in daytime between jurisdictions also could add uncertainty. A search
of a register in one jurisdiction should be conclusive of the status of a finance
broker at the time the search was conducted from the jurisdiction in which the
credit provider is located.

In the event that the register cannot be relied upon there will be uncertainty as to
what party has an obligation to advise a credit provider (or indeed an aggregator)
of changes to a broker license. It is our firm position that the liability for this
should reside with the broker and/or the register manager and not the lender and
that there would need to be an agreed timeframe in which this must be
undertaken. A lender cannot be exposed due to any uncertainty in relation to
status of broker licenses.

The legislation must allow for immediate cancellation of a license in some
instances, for example fraud. Further, the legislation should not restrain a lender
from ensuring that contractual arrangements with a broker allow for termination
at any time.

The ABA has more to say about the multi-jurisdictio



