Response to the Treasury Discussion Paper
‘Iimproving the Integrity of Prescribed Private Funds

1 Executive Summary

1.1 This submission comes from donkey wheel, a relatively small PPF that
has been in operation for a little over four years, with some of its funds
donated by generations past and some recently donated by the current
generation. donkey wheel operates as a limited liability company with a
corporate trustee for the donkey wheel PPF and the donkey wheel
Charitable Trust. We have an accumulation plan in place, and invest our
corpus in a diverse way, including shares and property. We have
experience of both the heavy obligations placed on a PPF and the
comparative license when gifting from a Charitable Trust. We are
therefore in a position to comment on a number of aspects of the
discussion paper.

1.2 Our organization is strongly supportive of policies designed to create
greater transparency, accountability and effectiveness of PPFs. We
recognize and respect the need for PPFs to return at least an equivalent
value to the community as that gained through tax benefits from
donations. We feel that the PPF model has been a big part of our
successful establishment and work, and we are encouraged at indications
that there is a desire to make the structure, model, policies and processes
simpler to assist non-professional donors.

1.3 However, we believe that a critical consideration in relation to PPFs is not
addressed in your discussion paper. While the issues of finance have
been thoroughly considered, government does not appear to have
addressed the social issues at all. Specifically, the Paper has not asked
the critical question - “Why do families establish PPFs”? For the ATO, the
answer might appear to be simply “to get a tax benefit”, because that is
their core business and area of concern. However, a tax benefit can be
gained through the simple writing of a cheque to an eligible charity, with
no requirement for additional responsibility or involvement.

1.4 So who in government is examining the social aspect of PPFs in this
discussion paper? Who is asking the critical question - Why would a
family forgo the simplicity of simply writing a yearly cheque, choosing
instead to voluntarily undertake the significant expense, effort and
commitment involved in establishing a PPF? Why would a family take on
the heavy responsibility of investment management and supervision?
Why would a family struggle for common ground across generations to
agree gifting decisions, and spend hours researching eligible
organisations to try to be sure their choices are wise? Why would ordinary
people risk treasured friendships by asking too much, too often for board,
event, and skills volunteers? Why would an independent layperson submit
him/herself to the deep frustration of trying to comply with a complicated,
sometimes illogical and often highly ambiguous set of regulations and
legislation?
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1.5 We believe this question must be addressed BEFORE the establishment
of new policies and guidelines, because if the answer is poorly
understood, the result may well be the demise of the PPF mode, and the
loss to community of a critically important source of support.

1.6 Before considering policies and procedures for the management of PPFs,
we believe it is imperative that the financial purpose, having been closely
examined, is set to one side while the broader SOCIAL PURPOSE of a
PPF is examined with equal diligence.

1.7 We can’t answer for the entire sector, but we can answer for our
organization’s motivation and purpose. We decided to establish a PPF so
that we could engage with philanthropy into the long term — up to and
including perpetuity. We chose to commit to a PPF because we want to
engage at a deep level with philanthropy, and we saw that long term,
sustainable investment would enable a greater difference than that
achieved through a single, one off donation.

1.8  Establishing a PPF is expensive, time consuming, frustrating,
frightening and damn hard work. It is also very rewarding for the Fund in
terms of adding value and for the broader community in terms of financial and
social benefits. Our directors advise that they would not have contributed
anywhere close to the amounts of money or volunteer hours to charitable
purposes without the PPF. It forms a structure around which the family strives
together, and it drives a level of ambition to achieve results well in excess of
individual goals or dreams. The directors are also adamant that a driving force
to their commitment is the intention of making their donation keep giving into
perpetuity. If a requirement is introduced that severely limits PPFs
accumulating funds or forces them to distribute a greater percentage of funds
we believe it would have the likely outcome that donors to PPFs would simply
choose not to make donations as they may feel that their long term objectives
in donating cannot be met. Presumably the vast majority of people who
establish and operate PPFs do so because they are not happy with simply
donating to PAFs and it is unrealistic to think that they would continue giving
at the same level to PAFs as they do to their own PPF. Ultimately, the move
would most likely lead to an overall reduction in philanthropic gifting.

1.9 In addition to money, PPFs employ staff and volunteers (including
directors) who work with community organisations in a variety of ways,
passing on skills, experience, knowledge and connections so that the
grantee has a greater capacity to succeed. This social benefit should not
be ignored or underestimated — it can be of more lasting value than the
grant.

1.10 Our directors advise that they would NOT establish a PPF if it were to
be crippled by 15% distribution of all assets, or if it required distribution of
unrealized assets, as this would effectively ensure the PPF was unable to
be sustainable into the future, and this removes the whole purpose of
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establishing the PPF in the first place. Such a high distribution would force
many (most?) PPFs to wind up, cease further donations and spell the loss
of jobs, philanthropic skills and long-term community support

1.11  Our deep concern is that the Discussion Paper does not address any
of the important aspects listed above, and that it therefore has the
potential to make decisions based on only part of the necessary data. In
our opinion, a laudable goal of government would be to encourage the
public to donate through a variety of means, including PPFs. To
accomplish this goal, PPFs should be made as simple and friendly as
possible within the requirements of regulation and governance. Clearly
more regulation is required for a foundation that attracts a tax benefit, but
it must be said that our organization believes our best work has occurred
through the Charitable Trust, as this model places the needs of the
grantee ahead of the considerations of policy that act as constraints on
PPFs.

1.12 We agree that there is room for improvement to the PPF model, and
we hope that our feedback will give government additional insight,
stimulating a closer examination of the scope of the issues, so that policy
decisions are made with wisdom and full understanding.

2 Our Recommendations

2.1 That within Principle 1 “PPFs should provide a benefit to the charitable
sector that is much more than if the Government had taken the revenue
forgone (by way of PPF tax concessions) and given it directly to that
sector.” adequate and fair weight is given to the long term financial returns
from PPF investments, rather than just their immediate return

2.2  That within Principle 1 “PPFs should provide a benefit to the charitable
sector that is much more than if the Government had taken the revenue
forgone (by way of PPF tax concessions) and given it directly to that
sector.” adequate and fair weight is given to the social benefits provided by
PPFs over and above the financial gift

2.3  That management of PPFs is conducted in collaboration between the ATO
(for financial regulation/governance) and a community focused government
agency (for organisational capacity /oversight of social impact and liaison
with the sector) to ensure a holistic approach to PPF management and
regulation and protect their sustainability

2.4 That a PPF should be permitted to build to the agreed accumulation,
allowing an agreed percentage of income to be contributed to the
building of this accumulation, to enable gifting into perpetuity. Further,
we recommend that a cap on operating expenses be imposed. These
two actions together would ensure that the maximum possible
distribution would follow.

2.5 That the gifting of capital should not be required to be undertaken unless
the PPF is being wound up to protect the PPFs ability to gift into
perpetuity '

2.6 That unrealized capital gains should NOT be included in the distribution
requirement for the same reasons as those stated in relation to gifting
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capital.

2.7 That government -permits the holding on non-liquid assets by PPFs, and

2.8

2.9

2.10

2.11

2.12

2.13

2.14

2.15

2.16

217

2.18

2.19

creates enforceable guidelines as to acceptable non liquid assets (e.g.
based on proposed use)

That the valuation of assets be done to a schedule based on the volatility of
the asset to save costs (e.g. shares annually, vehicles bi-annually,
buildings tri-annually)

That a central database of PPFs be maintained by Government (e.g.
Grants search database?) listing a minimum of name of org, postal address

“and which states can be gifted plus optional email, phone, website and/or

details of sectors funded

That the ATO simplify PPF legislation, guidelines and procedures, expand
on available (SIMPLE) information and provide high quality training

That the search facility on the Business Registry be developed to provide
full and reliably current information.

That increased incentives be provided to make philanthropic legal work a
more attractive proposition for the iegal community

That a training course and resources covering the basic obligations for
establishment, administration, gifting, windup and investment be made
available for prospective “fit and proper persons”.

That the requirements for a “fit and proper person” be based on the same
standards as those for the “responsible person” of a corporate trustee

That decisions on a suitable number of donors begin from an
understanding that donors are a positive and desirable resource, and that a
cap of 20 donors is too small to accommodate extended family and
consideration should rather be given to both the number of donors and the
value of the donations, to better reflect the impact of donations on the PPF.
(e.g. would the donor of sandwiches to an event be counted as one of the
207).

That clear guidelines be developed in respect of the definition of PPFs
“undertaking charitable work in their own right”, and that the definition
recognize and respect the changing role of philanthropy world wide. That
philanthropists are providing needed skills and experience to their grantees
should not, in our opinion, be perceived in a negative light.

That assets in active use for philanthropic activities be exempt from
inclusion as capital when calculating minimum distributions, and that illiquid
assets be subject to scrutiny to ensure they are value adding to the PPFs
purpose, and are not automatically disallowed

That government considers the cost of giving. Just as government incurs
overheads in the course of delivering services, PPFs incur overheads and
require infrastructure. It would be helpful if government developed
guidelines for acceptable levels of overhead/infrastructure costs (e.g. as a
percentage of total assets)

That where changes are introduced then at a minimum there should be
grandfathering provisions for existing PPFs.
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3 General Comments

3.1 ltis our observation that there are two ways to look at Philanthropic
Funds.

3.2 One way is to see a PPF as a pool of money from which a tax benefit has
been gained and that therefore must provide at least equivalent and
immediate community benefit in financial terms. With this view, the
easiest and simplest approach is to turn philanthropists into a conduit
through which funds flow quickly and without the “impediment” of hands
on involvement. This approach has the effect of funneling money into the
community quickly. It also expects the demise of the Fund for lack of
resources at a time in the near to mid future. We believe this view is the
one refiected in the Discussion Paper.

3.3 A more accurate view of Philanthropic Funds sees a PPF as having an
important social and supportive role within the community that goes
beyond writing a series of cheques until the money runs out. The role
assumes that the donor/s have decided to go beyond simply meeting a
tax obligation through writing cheques (which can be done as a private
individual). Instead, a PPF is established with the intention of adding
value through deeper engagement with the work of philanthropy. This
engagement involves a commitment by the donor/s to give much more
than just money. Donors also give time and energy and skills to the
community groups they support. Engaged philanthropists build
relationships with their grantees for the long term. They help with skills
development and non-financial resources. They build relationships with
other philanthropists, NGOs and government agencies to generate
increased support and foster the work being undertaken by their grantees.
They are a shoulder to cry on, a think tank for the evolution of ideas and a
connector for the furtherance of the work. The value they bring is
financial, but not only financial — and it would be difficult to decide which
aspect of the work brings most value to the community. As stated by
Borms, “the role of foundations to create added value through their work
as catalysts of social and political change (innovation) or their role as
conveners (coordination)” ' should not be ignored when considering the
value of Funds.

3.4 This view is necessarily long term, and sufficient financial resources must
be generated to ensure the work continues beyond the initial donation so
that the knowledge, skills, experience and relationships that grow over
time are not lost because the money runs out.

3.5 This approach requires a government’s recognition that while community
must see a clear return on tax benefits, the dollars gifted in year one are
not the only consideration when studying the role and obligations of a
PPF. Community also requires a social return. As Treasurer Wayne Swan
so eloquently expressed:

! Borms, Luc Tayart de. Foundations. Creating Impact in a Globalised World.
1st ed. Chitchester, West Sussex: John Wiley and Sons Ltd, 2005. P 8
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“Philanthropics bring crucial assets. Philanthropics are usually creative,
experimental and adaptable. They have the dexterity to tailor solutions to
the

needs of their partners and local communities. They are imaginative in
dealing with problems that lie in their path, and nimble in responding to
new information and ideas as they come to light.”2

3.6 THE FINANCIAL ROLE OF PHILANTHROPY

3.6.1 As has been seen in the US ®, philanthropic funds have grown to the
point where they play a very significant role in the delivery of charitable
and welfare services, and a similar pattern is emerging in Australia due, in
part, to the recent period of high wealth creation. It is fitting that
government oversees this evolution and makes necessary changes as the
sector matures. However, the evolution of the financial role of
philanthropy is not, in our opinion, well resolved by some of the proposed
changes within the discussion paper. While the bulk of proposals are
positive for the sector, we believe that in some instances the proposal
takes a short-term view of philanthropy and misses the point that the
value of Funds lies in their ability to continue to give long after the initial
donation. We see the focus on minimum distribution as an example of this
short-term thinking — to see 5% of all assets, as a small amount is only
relevant if the issue of perpetuity is ignored. 5% of a donation that
continues and increases in real value year after year is a very different
proposition to a single, annual figure in the early stages of corpus
accumulation.

3.6.2 We ask why the Government would “expect that this revenue foregone
will be donated to the charitable sector in a relatively short period of
time”? What is the imperative to have the funds quickly distributed? If
donors were looking to only have a very short-term impact presumably
they would simply donate directly to PAFs in any particular year. Such
donations would also achieve the same level of “subsidy” from the
Government.

3.6.3 We take issue with the use of the word “subsidy” in this regard. This
suggests that the right to receive this taxation revenue is inherent in the
Government. The other side of the argument, however, is that it is entirely
proper and reasonable for a person who devotes some of their income to
a purpose that is of no benefit to them but rather benefits the charitable
sector not to have that income taxed, thereby achieving the maximum
possible level of donation.

3.6.4 The suggestion that smaller funds will be unduly eroded by fees is of
minimal accuracy and relevance given that the level of fees imposed on
the management of funds is generally a fixed percentage of the amount

2 Australian Philanthropy, issue 71, p. 2
3 KAthleen D McCarthy (et al). Stanford Conversations in Philanthropy.
Stanford: Stanford university, 2007., p 92
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invested and a relatively small one at that.

3.6.5 Our belief is that PPF funds invested for the long term deliver MORE
benefit to the community than a one off, short-term donation

3.7 EXAMPLE (Using fictional figures from an imaginary PPF):
SCENARIO 1- An individual pays $45,000 in income tax (no donations or
tax deductions apply). The government has full use of this money
immediately, and expends it on, for example, social services in that same
year as follows:

Year 1 $45,000 Tax payment acquitted
Total community benefit = $45000

SCENARIO 2 - An individual donates $100,000 to a PPF, receiving a tax
benefit of $45,000. The $100,000 is invested by the PPF and 5% of the
invested funds are gifted each year as follows (this fictional example
creates uneven capital gains and some poor investment returns to
demonstrate a worst case scenario):

Year 1 $10,000

Year 2 $12,000

Year 3 $13,000 '

Year 4 $10,000 Tax benefit acquitted

Year 5 $12,000

Year 6 $13,000

Year 7 $ 9,000

Year 8 $10,000

Year 9 $14,000 Additional benefit to
Community

Year 10 $16,000 $64,000

Year 10 — 20 $100,000 $164,000 (cumulative)

Year 20 — 30 $135,000 $299,000 (cumulative)

And so on into perpetuity..................

In scenario 1, government realizes a community benefit of $45000
immediately, but then the funds are gone.

In scenario 2, it takes 4 years for the initial $45000 to flow to the
community. HOWEVER, the community continues to receive benefits well
after the $45000 benefit is achieved. In fact, in this scenario, the $45,000
benefit has grown to $299,000 after 30 years and shows no sign of
ending.

It is very important that both immediate and long term community
financial benefits are considered when making policy decisions.

3.8 THE SOCIAL ROLE OF PHILANTHROPY
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