MYER
FAMILY OFFICE

13 January 2009

Manager

Philanthropy & Exemptions Unit
Personal & Retitement Income Division
The Treasury

Langton Crescent

PARKES ACT 2600

Dear Sit/Madam,
Improving the Integrity of Prescribed Private Funds

We refer to Treasury’s November 2008 Discussion Paper relating to prescribed private funds.
Please find attached The Myer Family Office’s (‘MFQ’) submission telating to this Paper. MFO is
a multi-family office providing a range of services to high net worth families, philanthropic
foundations and charities.

MFO applauded the introduction of presctibed private funds (‘PPFS) in 2001. We could see the
substantial positive impact that it would have on the phﬂanth.toplc sector, a sector close to the
heart of the Myer Family for decades.

With the support of the Board of MFO we have been very enthusiastic in growing the
philanthropic sector and in recent years have assisted a wide range of our clients with the
establishment of 47 PPFs and the implementation of their effective giving programs. This is
aligned with the Myer Family’s commitment ‘to promote creativity, innovation, tolerance and the
- fulfillment of potential for all in society’. These PPFs (the vast majority of which relate to non-
Myer families) have already in their short lifetime had a significant positive impact on many
community groups and projects around Australia. Nearly all of our clients have advised us they
would not have established a PPF under the rules suggested by this Discussion Papet, in
particular if they are compelled to:

¢ distrbutc as much as 15% of the closing value of the fund each yeat, effectively
eliminating perpetuity; and
e make their contact details available publicly.

‘The growth of PPFs has had a significant positive impact on the Australian community. Their
introduction has arguably had a greater impact on philanthropy in this country than any other
measure in our history. Introducing rules to significantly teduce this impact, as will occur under
* the suggested rules (confirmed by discussions with clients and potental clients), surprises and
saddens us. :
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‘T'o build our great nation we need to encourage individuals and families to share their success
with the community, and not stifle such activity. Gordon Brown, Prime Minister of Great Britain
has stated, “I believe that a successful modern democracy needs at its heart a thriving and diverse
thitd sector...[W]e must cteate the space and opportunity for it to flourish, we must be good
partners when we work together and we must listen and respond”. Encouraging the growth of
family philanthropy is a key part of this process.

At the Philanthropy Australia Confetence on 16 October 2008 The Hon. Dr Utsula Stephens,
Parliamentary Secretary for Social Inclusion and the Voluntary Sector, stated, ...It is clear that
the philanthropy sector can play an important role in the Government’s Social Inclusion Agenda
because it is about civic engagement and community connectedness; and to achieve this
engagement requites the participation in deeply collaborative work between the philanthropic
sectot, government and the not-for-profit sector and the communities we seek to serve.” She
went on to say the Federal Government is, “...fundamentally about strengthening our society
and our democracy...” and “...we want to strengthen Australia’s philanthropic envitonment.”

The rules suggested in Treasury’s Discussion Paper will:

¢  close down the majority of existing PPFs within a 15 year period; and
e  result in very few new PPFs being established.

This will not “strengthen our society and our democracy” not our “philanthropic environment™;
it will severely weaken them.

Do we not live in a society whete we wish to encourage great traditions of family philanthropy
and to provide an avenue for increasing private investment in the sector, thereby maximising the
long term benefits to the community from philanthropy?

If you Woulci like to discuss this submission please contact Peter Winneke on (03) 9207 3065 ot
Graham Reeve on (03) 9207 7814. We would welcome the oppottunity to meet to discuss our
submission.

Yours faithfully,

(AN -

Peter Winneke : ‘Graham Reeve
Head of Philanthropic Services Managing Director



IMPROVING THE INTEGRITY OF PRESCRIBED PRIVATE FUNDS
THE TREASURY — DISCUSSION PAPER, NOVEMBER 2008

SUBMISSION BY THE MYER FAMILY OFFICE - January 2009

Executive Summary

The Myer Family Office (MFO) is 2 multi-family office providing a range of setvices to
high net worth families, philanthropic foundations and charities. MFO was originally
established to service the many generations of the Myer Family but since 1999 has also
provided these setvices to other families, currently totalling about 50 non Myer Family
clients.

Since the establishment of PPFs in 2001 MFO has assisted a wide range of our clients with
the establishment of 47 PPFs and the implementation of theit effective giving programs.
We agree that there are many ambiguities in the curtent PPF Guidelines, and we have
sought clarification on many issues in recent yeats, including an unanswered letter of
- November 2006 to the Australian Tax Office ({ATO’) seeking clarification on many facets
of accumulation. However the cutrent PPF Guidelines are effective and workable as
evidenced by the cteation of 769 PPFs as at 30 June 2008.

We have no doubt that the rules suggested in Treasury’s Discussion Papet will close down -
the majority of existing PPFs within a 15 year petiod and result in very few new PPFs being
established. We have confirmed our views by discussions with our clients and other
families.

To build our great nation we need to encourage individuals and families to shate their
success with the community, and not stifle such activity. PPFs have provided a simple
structure for families to make substantial commitments to the community sector for the
long term. And commit they have. The ATO advised on 24 October 2008 that $1.35 billion
had been gifted to PPFs ie. set aside for the benefit of the community forever. Further,
PPFs, in their short history, had already made gifts of $301 million to charities.

PPFs have the ability to make a significant conttibution to suppotting the Council of -
Australian Government’s reform agenda, in patticular to, “...the broader goals of social
inclusion, closing the gap on Indigenous disadvantage and environmental sustainability”.

Gordon Brown, Prme Minister of Great Britain has stated, “I believe that a successful
modern democracy needs at its heart a thriving and diverse third sector...[W]e must create
the space and opportunity for it to floutish, we must be good partners when we work
together and we must listen and respond”. Encouraging the growth of family philanthropy
is a key part of this process.

At the Philanthropy Australia Conference on 16 October 2008 The Hon. Dr Utrsula
Stephens, Patliamentaty Sectetary for Social Inclusion and the Voluntary Sector, stated,
“...It is clear that the philanthropy sector can play an impozrtant role in the Government’s
Social Inclusion Agenda because it is about civic engagement and community
connectedness; and to achieve this engagement requires the participation in deeply
collaborative wotk between the philanthropic sector, government and the not-for-profit
sector and the communities we seek to serve.” She went on to say the Federal Government



is, “..

.fundamentally about strengthening our society and our democracy...” and “...we

want to strengthen Australia’s philanthropic environment.”

Out principal areas of concern with the proposals outlined in the discussion paper are:

1.

The requirement to distribute 15% of the closing value of a PPF each yeas, thereby
eliminating the perpetuity of the PPF. This proposal is inconsistent with the
original rules for establishing a PPF and also inconsistent with similar laws in other
western nations. ‘

The requirement to make their contact details public which will only lead to an
insurmountable administrative burden and increased cost for every PPF.

This will not “strengthen our society and democracy” nor our “philanthropic
envitonment”; it will severely weaken them.

While the above ate our principle areas of concern, we have also made specific comments
on many of the other proposals contamned in Treasury’s Discussion Paper via teference to
the Paper’s numbering and consultation questions.

Key Recommendations:

L

Abolish accumulation plans and require PPFs to distribute a minimum
amount each year based upon the market value of the PPF’s net assets at the
close of the previous financial year.

The annual distribution rate of PPFs be fixed at 5% of net assets.

A phased distribution rate be applied in the early years of a PPF.

There should be no legislated minimum corpus size for PPFs,

The contact details of PPFs and theitr founders should not be publicly
available.

It should not be compulsory for PPFs to use a corporate trustee.

A strong, appropriately scaled penalty system for misuse of PPFs should be
introduced.

That a “fit and proper person test’ should not be introduced for trustees,
howevet, education and training of trustees should be improved.

PPFs should not be restricted to investing only in liquid assets.



AREAS FOR IMPROVEMENT IN THE CURRENT ARRANGEMENTS FOR
PPFS

Paragraph 9

We are certainly in favour of better regulation of PPFs and strong, appropriately scaled
sanctions for those who misuse PPFs (refer to our specific comments later). Since the
introduction of PPFs we have seen their long term benefit to the community and we have
been a fervent advocate for strong governance of PPFs to ensute that they are not misused.

Paragraphs 10 & 11
We agree that the administration of PPFs should be undet the authority of the ATO as the

ATO:

1. administers other charities;
2. has the necessary skills required; and
3. can act on issues on a mote timely basis than Treasury.

We do, however, anticipate concerns with existing PPFs and transitioning to the new form
of administration. We would need to treview the detail relatmg to this prior to making

comment.

If an independent national regulator for not-fot-profit organisations is to be established, as
recently recommended in the Senate Standing Committee on Economics’ report,
“Disclosure Regimes for Charities & Not-for-Profit Organisations™, it would be logical that
it administet PPFs.

Principle 1 — PPFs are philanthropic
Ta Required disiributions

Paragraph 16
We do not accept the staternent n paxagraph 16 that “PPFs should neither be prolonged

accumulators of funds..

We accept that PPFs should have a long term objective to distribute a fair proportion of
their assets and investment earnings for the benefit of the commumty One way of
ensuring that PPFs can fund projects of size, value and impact is to allow the PPF to
accumulate funds over a reasonable time so that the resultant annnal distributions can be

meaningful in amount.

Paragraph 20
The Government expectation that “this revenue forgone will be ditected to the charitable
sector in a relatively short petiod of time” raises a number of issues.

Philanthropy requites a long term approach. A large number of small PPFs making a
multitude of small annual grants will not provide a meaningful philanthropic impact,
particularly in relation to many of the major issues facing our community.

A policy of allowing PPFs to accumulate funds is consistent with the principlé that PPFs
should be philanthropic.



We do not accept the principle in paragraph 20, bullet point 4 — “Imposing a distribution
rate means that PPFs not continuing to receive donations ate eventually wound down.
This will prevent the erosion of the fund through negative investments, fees and the like”.
The second sentence of this principle is not a logical extension of the first sentence. Well
managed investments of a PPF will not be eroded by “negative investments, fees and the
like”. In fact the opposite is our experience. A well managed investment pottfolio will
increase in value over an investment cycle. :

Of course we agree that PPFs ‘should be philanthropic In our view many factots should
be considered when assessing whether a PPF is philanthropic, not just the annual
distribution amount, including:

1. The nature of the gifts made by the PPF
- Gifts should only be made to eligible charities.

2. The engagement of family members and instilling an ethos of giving and caring
within the family to be passed down to future generations

- Fot a number of teasons Australia does not have a culture of sharing
success compared to other western countties such as the USA. PPFs have
been an extremely successful vehicle to address this issue. The
establishment of 769 PPFs in 7 years is testament to this. As the vast
majotity of these PPF's have been established by families, this has resulted
in hundreds of families commencing a philanthropic tradition. Petpetuity is
fundamental to establishing this tradition, and so petpetuity is fundamental

to PPFs.

The Sidney Myer Fund was established in 1934 via the Will of Sydney
Myer. He left one tenth of his estate, £150,000, to establish the Fund. This -
sum has been invested wisely and the corpus is now over $170 million. In
addition, during this time the Fund has made grant distributions of over
$70 million (not adjusted to current day values) and continues to distribute
over $6 million per annum. This history demonstrates how an initial
relatively small amount, when allowed to accumulate while also making
regular charitable grants, can grow into a substantial cotpus providing an
annual income of a huge multiple of the original establishment amount. If
the proposed PPF guidelines had been applied to the Fund, denying
petpetuity, it would not exist today.

2009 is the 75% anniversary of the Sidney Myer Fund and the

50" annivetsary of The Myer Foundation. These plulanth_topzc foundations
have had significant involvement from four generations of the Myer Family.
The recent artivals of the fifth generation will ensure this tradition is likely
to continue. The Myer Family has a saying that “philanthropy is the glue
that sticks the family together”. The Myer Family has been fortunate.
However, it is the perpetuity of the Sidney Myet Fund and Myer
Foundation that has assisted greatly with teaching family members the
responsibility of wealth and getting engaged with their community.

The USA model allowing perpetuity has assisted build an immense cultute
of giving and engagement with the community in that country. The



Foundation Center in the USA advises that there are 72,477 foundations in
the USA distributing US§39 billion: p.a.

This philanthropic tradition in Australia must be encouraged, not stifled.
Do we not live in a society where we wish to encourage great traditions of

family philanthropy?

- PPFs are providing families with a structured approach to their community
engagement, including the discipline of regular foundation meetings. An
impottant part of these discussions is not merely providing monetary gifts
but providing time as well. Family members are providing expertise in
many forms to community otganisations.

3. Assisting with collaboration between eligible charities, PPFs and other donots
- The structured nature of PPFs (e.g. annual gifts to and from PPFs, formal
meetings to consider the implementation of a strategic giving program) has
resulted in a considerable increase in collaboration within the philanthropic
sector, with like-minded donots working together. This has resulted in a
mote strategic approach to solving systemic problems in out society.

4. The concept of endowment

- An endowment is a permanent fund providing a source of income. The
initial gift to the PPF is in itself philanthropic. The founder is gifting -
monies which essentially become public funds for the benefit of the
community, administered by the trustees. The income tax environment in
which the PPF operates allows further benefits to the community. While
the Government provides a tax deduction for contributions to PPFs of up
to 45%, it must be remembered that the remaining 55% of the conttibution
is funded by the contributor with an objective of setting aside this amount
for long term philanthropic activities.

‘Treasury’s Paper states that the long-term proportion of PPF distributions as a percentage
of the closing value of the fund is approximately 15%. This is cettainly not our experience
in a normal year with the significant number of PPFs that we manage. We would suggest
that perhaps this analysis is skewed in the early years of a PPF by the fact that often there is
a large initial gift to the PPF to give it some momentum, and many accumulation plans
state that 5% to 10% of gifts must be distributed in the following year. When income is
included in the distribution calculation the overall distribution could then total 15%, but
only in the initial year. Subsequent distributions are from investment earnings only, usually
about 5%.

If such a high distribution rate (i.e. 15%) was mandatory, the incentive to establish a PPF
would reduce considerably. The concept of perpetuity is fundamental to most PPFs.
Potential Founders will take the view that there is little point in establishing a structured
approach to their giving for such a short time frame. They will possibly just plan to write
cheques to their chosen causes on an annual basis.



We believe this will be detrimental to the community for the following reasons:

1) A less strategic approach will be taken to giving as it will be done in an
unstructured way (usually) just prior to financial year end. This will result in a
less strategic approach being taken to tackle systemic problems in our society.
It is our experience that PPFs often commit to structured giving to particular
charities over a number of years, thereby allowing the recipients to undertake
‘longer term projects; and

i)  Less is likely to be gifted to community groups as annual giving will be done
on a more ad hoc basis, compared to the structured process of giving via a
PPF. With a PPF the funds are committed and can’t be retrieved. Annual
giving in an ad hoc fashion may be reduced or ceased duting difficult times (as
currently seen), tesulting in an adverse impact on the long term funding of the
hundreds of charities currently supported by PPFs.

From our expetience the age of PPF Founders is approximately 45 to 60 years of age. If
the PPF winds down in approximatcly 10 years, due to the 15% distribution requirement
(and the limited financial capacity of the founder to make annual donations to the PPF),
then based upon average life expectancies, founders will face many years in the final stage
of their lives without the satisfaction of engaging the family with the community via the
Foundation.

With uncertainty over the longevity of PPFs, less will be bequeathed to the community via
PPFs.

The community sector requires long term funding (three years plus) from donors to
provide security to their programs and reduce the inefficiencies caused by senior executives
constantly fundraising. Traditionally such long term funding has not been a strength of the
philanthropic sectot in this .country. Generally, founders of PPFs tend to take a strategic
approach to their giving and this has included a greater emphasis on long term funding. If
perpetuity is eliminated, and the lifespan of a PPF 1s significantly reduced to approximately
10 years, such long term funding will diminish significantly.

Consultation questions
+ What is an appropriate minimum distribution rate? Why?

+ Should the Commissioner have the ability to modify the minimum amount
according to market conditions (for example, based on average fund earnings)?

+ Should a lower distribution rate ap_ply for a period (for example, 1-2 years) to allow
newly established PPFs to build their corpus?

We agree that the PPF Guidelines are somewhat ambiguous in relation to accumulation
plans and the minimum giving requirements. PPFs are cutrently the only form of charitable
institution. in the country with an accumulation plan limiting accumulation of capital
growth. The proposal to distribute capital gains is actually contrary to trust law principles,



unless the trust deed petmits the regular distribution of capital. Founders require
accumulation certainty prior to establishing a PPE.

We accept that a simpler model would be to abolish accumulation plans and to require
PPFs to distribute 2 minimum amount each year based upon the market value of the PPF’s
net assets at the close of the previous financial year. We agtee,that this would provide
gteater certainty to PPF trustees and provide mote consistency to giving by PPFs. We
believe such clarity, at a distribution rate which allows petpetuity of the foundation, will
also lead to an increase in the establishment of PPFs.

We strongly disagree with the suggested rate of annual distributions of 15% of the closing
value of the fund at the end of the previous financial year. Based upon the assumptions of
capital growth of 3.75% p.a. and a net yield of 4.25% (Le. after foundation overheads such
as accounting and auditing fees), 2 PPF would have an immaterial balance after only 15
years. This would effectively eliminate perpetuity and its significant benefits outlined above.
The end result would be significantly less assets and income committed to the community
which would significantly adversely impact community groups in the long term.

When founders of the existing 769 PPFs established their PPF, the PPF Guidelines allowed
accumulation, which was a key factor in establishing a PPF. The elimination of
accumulation, and thus perpetuity, would be a breach of faith by the Federal Government.

We believe an annual distribution rate of 5% is approptiate as:

1) it enables the endowment fund to be maintained and so will continue to
encourage potential founders to establish a PPF as perpetuity is not eliminated,
thereby maximising the long tetm benefits to the community from
philanthropy;

i) a material petcentage of the PPF is being distributed to the commumty each
year {i.e. a minimum of 5%), as well as allowing annual distributions to increase
over time;

i) it will be a similar distribution rate to that of the average PPF under the cutrent
PPF Guidelines where the accumulation phase is cotnpleted and the founders
ate no longer making gifts to the PP (a phase that the vast majority of PPFs
will enter at some point in their life) ie. such PPFs must distribute theit net
income less an adjustment for CPI — this 1s often approximately 5% or lower;

1v.)  this is the rate accepted throughout the sector as reasonable (and confitmed in
Philanthropy Australia’s August 2008 submission to T'reasury);

v.) A 5% distubution rate allows for a long term approach to distribution allowing
for fluctuations in investment returns plus realised and unrealised capital gains
and losses;

vi) A fixed rate of distribution provides for simplicity for trustees to understand
and avoids complexity in dealing with the regulatory authority;

vil) The US has had a long history of philanthropy and has refined its tax laws
dealing with private foundations over many years. While the US law is now



overly complex, the fundamental principle for the minimum distribution rate is
5% per annum. Please see Appendix 1 for a full explanation of the US law; and

viii.) Canada provides for an annual distribution rate of 3.5%. Please see Appendix 2
for a summary of the Canadian law.

If a 15% per annum distribution rate had been applied to the major philanthropic family
foundations in Australia they would not be in existence today. The table below summarises
their current annual giving which would not exist today:

Family Foundation : Annual Grants
The Ian Potter Foundation . . $12.7m
Sidney Myer Fund/Myer Foundation i$.1 1.1m
Vincent Faitfax Family Foundation $8.0m
The Sylvia & Charlés Viettel Chatitable Foundation $8.0m
Helen Macpherson Smiﬁ1 Trﬁsf ) | $5.7m
‘The Jack Brockhoff Foundation ’ $5.0m

| Total _ $50.5m

Source: annual reports, Philanthropy Australia

This would mean that over $50m of annual grants to the community would be lost from
these foundations alone. In November 2008 the Sidney Myet Fund and Myer Foundation
launched the §26m 2009 Commemorative Grants Program’, with a number of large grants
providing substantial suppott to many community groups. Again, without perpetuity, this
Progtam would not have been possible.

The Potter, Fairfax and Myer Foundations of the future, providing critical funding to
hundreds of community organisations each year, are being established today, as PPFs.

If PPFs are to be subject to an annual 15% distribution rate to “be mote philanthropic”,
the same argument could be mounted for charities i.e. for The Salvation Army to be “more
chatitable” it should distribute 15% of its corpus each year and eventually close down!
Obviously this is a nonsense. The careful management of their assets by charities in this
country for many years has allowed them to provide ctitical services to the community
" every year, as well as grow a corpus to ensure that they are sustainable.

The second consultation question regarding the Commissioner having the ability to modify
the minimum amount according to market conditions will only lead to uncertainty and
constant change. PPFs need long term certainty. We therefore recommend that the rate of
distribution be fixed at 5%. Modifying the minimum amount will only introduce
complexity and subjectivity into the calculation. If a fund gencrates a higher or lower rate
of earnings in a particular year then the 5% rate of distribution in the following year will
include that rate of earnings in the valuation of the assets.



In regard to the third consultation question of a lower distribution rate for a petiod to
allow newly established PPFs to build their corpus, we tecommend that a phased
distribution tate, similar to the US model, applies in the eatly years of a newly established
PPF. The US allows a five year phase in as follows:

o 20% of the distributable amount for the first year

»  40% of the disttibutable amount for the second year
o  60% of the distributable amount for the third yeat

o 30% of the distributable amount for the fourth year

Further details of the US rules are set out in Appendix 3.

1b- Regular valuation of assets at market rates

Consultation question

« Are there any issues that the Government needs to consider in implementing the
requirement to ensure PPFs regularly: value their assets at market rates?

Valuation is often a complex and subjective matter. The rules to be implemented need to
be as simple as possible to avoid unnecessary dispute between the PPF and the regulatory
authority.

The US tax law provides guidance on some of the issues relating to valuations — see

Appendix 4.

1c¢  Minimum PPF size

Consultation questions.
+ Is setting a minimum PPF size appropriate?
» What should the minimum PPF size be in dollar terms?

. Should a fund have to distributé all its capital when its total value falls below this
minimum amount?

MFO has a ‘rule of thumb’ that a PPF should have an initial gift of at least $500,000. A
lesser gift becomes uneconomic. However, we disagree that there should be a legislated
minimutn size.

We have examples of clients beginning with a ‘modest-sized” PPF (e.g. $500,000) and
making 2 large grant in the first year to an exciting community project that they have
discovered. This results in the size of the PPF reducing to below $500,000. The family then

rebuilds the corpus.



A PPF may begin with a modest initial gift of (say) $250,000 but with a regular program by
the founding family to grow the corpus by annual gifts of $250,000 based on their ability to
fund annual gifts rather than a large initial gift. Such PPFs should not be discoutaged.

Under the suggested 15% distribution scenatio (paragraph 20), and using the assumptions
detailed on page 7 of this submission, a PPF with an initial gift of $1 million would reduce
below $500,000 in year 7 and then be required to be wound up.

Futther, if a PPF established on 30 June with a §1 million gift, invests in Australian shares
and then makes its 15% distribution in month 6 and the ASX All Ordinaries reduces by
45% in that 6 month period, adversely impacting the foundation’s corpus by a similar
amount, then the corpus would reduce below §500,000 and the foundation would have to
be closed after 6 months! Recent investment perforrnance has shown that this scenario is a

reality.

It would be a disservice to the community to stifle the creativity and community spitit of
families estab]ishmg ‘modest sized” PPFs. They wish to take a strategic approach to their
giving, whilst engaging future generations of the family.

1d Increased public accountability

Consultation ’quesfions

» Are there any relevant issues that need to be considered in mpromg and
standardising the pubhc accountabﬂlty of PPFs?

«  Are there any concerns with the proposal to require that the contact details of PPFs
be provided to the public? What information should be provided publicly?

PPFs curtently have significant accountability as they lodge an Information Return each
year with the ATO, which includes a set of audited financial statements. If PPFs are
tequired to publicly provide their contact details they would be inundated with requests for
funds. We understand that there are approximately 24,000 deductible gift recipients
(DGRs’) in Australia. Notwithstanding that a propottion of these may be ineligible to
receive gifts from a PPF, once a list of PPF addresses is made publicly available the
majority of these DGRs would likely write to each PPF seeking funding, This would place
impossible administrative burdens on PPFs.

Futther, this is unlikely to increase the amount of gifts to charities. The majority of PPFs
have chosen focus ateas that they are passionate about supporting. Foundets interested in
assisting homeless people will not fund an arts project simply because they receive an
unsolicitored request for funds for that arts project. It is just as likely to have the opposite
effect. The result will be a windfall for Australia Post and an incredible waste of resources
for the community sector; targeting PPFs whilst having no understanding of their giving
priorities.

To minimise costs, the vast majotity of PPFs do not have employees, with funding research
often undertaken by family trustees. Many PPFs would have to consider employing staff to
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handle the immense number of funding requests they would receive, thereby significantly
increasing the cost of managing the PPF and reducing the amount available for distribution

to the community.

The vast majority of our clients wish to give privately. True philanthropy is to give and
receive nothing in return; this includes not seeking public adulation.

The vast majority of our clients would not have established 2 PPF if their details wete
publicly available. Families who we have spoken to about ctreating a new PPF in the future
have stated that they would not establish a PPF if their details wete made available publicly.

With this condition in place, we would envisage very few PPFs being established in the
future,

We are not attempting to reduce public accountability but making a tecommendation based
on our expetience and common sense.

If community groups are well managed and doing good work, PPFs hear of these projects
and make appropriate grants.

Principle 2 — PPFs are trusts that: (1) abide by all relevant laws and
obligations, and (2) are open, transparent and accountable

2a Give the ATO greater regulatory powers

Consultation questions

« Will two years be a long enough transitional period for existing PPFs to comply
fully with the new Guidelines?

« Are there any cost or other concerns relating to the corporate trustee proposal?

As discussed above, we are in favour of better regulation of PPFs and strong, appropriately
scaled sanctions for those who misuse PPFs. We agree that the administration of PPFs
should be under the authority of the ATO. We do, however, anticipate concerns with
existing PPFs and transitioning to the new form of administration. We would need to
review the detail relating to this ptior to making comment.

We encourage families to use a corporate trustee when establishing their PPF. However
we do not believe that this should be compulsoty just to bring the trustees under the
authority of the Corporation Law.

Consultdtion question

« Are there any privacy concerns that the Government needs to consider?

We have no specific comments on this issue.
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Consultation question

"+ Are there any concerns over particular penalty types?

While we do not want to encourage unnecessary complexity in the administration of PPFs,
an appropriate penalty system could be considered for flagrant breaches of the intent of the
PPF law. We note that inadvertent or minor administrative errors which are subsequently
cortrected should be exempt from any penalty regime.

A penalty regime could comprise:

e For a flagrant abuse on the creation of the fund — denial of the tax deduction for
the initial donation;

¢ Tor a flagrant abuse in a particular tax year — taxing the income of the fund for that
year at the maximum individual tax rate; '

¢ Failing to distribute the required minimum distribution — taxing the undistributed
amount for that year at the maximum individual tax rate (subject to provisions to
allow correction of the under distribution ~ see below); and

o Flagrant ongoing abuse — delisting the PPF and disttibution of its assets under
paragraph 17 of the Model Deed.

We agree that the powers of the ATO should be reviewable by the Administrative Appeals
Ttibunal as outlined in paragraph 11.

By way of comparison, the US Internal Revenue Code {‘TRC’) has a range of taxes imposed
on Private Foundations as follows —

IRC 4940 -  Excise tax based on investment income

IRC 4941 -  Taxes on self-dealing

IRC 4942 -  Taxes on failure to distribute income

IRC 4943 -  Taxes on excess business holdings

IRC 4944 - Taxes on investments which jeopardize charitable purposes
IRC 4945 -  Taxes on taxable expenditures

Taxes under the above may be imposed on the Private Foundation and, under IRC 4941,
on the manager(s). There are provisions for mitigation if the failure is not wilful and is
rectified.

Canadian law allows a shortfall in the annual ‘disbursement quota’ to be remedied by 2

catryover of excess disbursements from the previous five yeats ot a carryback of an excess
from the next year. Full details are included in Appendix 2.
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