























FOREWORD

The continuing practice by some entities of making
undervalued, often predatory, unsolicited off-market share
offers is of concern to the Government.

While many in the community readily recognise the poor
value of these offers, | am concerned that more vulnerable
investors continue to accept them. This is of particular
concern at a time when people are experiencing the effects in
their own lives of the global economic downturn.

| am pleased to release for comment this options paper which
engages with stakeholders about the appropriateness of the
current framework for regulating such offers and puts forward options for reform in two main
areas.

The first group of options considers amendments to corporate law to, among other things,
introduce a proper purpose test for access to company registers and provides a more
transparent fee structure for costs associated with accessing a register.

The second group of options focuses on enhancing investor protections and reducing the
risks of offerors operating beyond the law. Options include giving shareholders a means to
obtain the market price for their shares, extending cooling-off periods and including a
warning statement at the beginning of an offer document.

In considering reforms to the regulatory framework there needs to be a balance between
addressing investor protection concerns on the one hand and protecting the long-standing
rationales for open and accessible company share registers for legitimate uses. | am also
concerned to ensure that excessive and unnecessary regulatory burdens are not imposed on
business, although | note the publicly listed business community have strongly supported
significant change.

The Rudd Government recognises that consumer confidence needs to be maintained to
ensure continued participation by investors.

Senator Nick Sherry
Minister for Superannuation and Corporate Law
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SUMMARY OF OPTIONS

1. ACCESS TO COMPANY AND SCHEME REGISTERS

Proper purpose test for access to registers
Issue

Currently there is no proper purpose test for access
to share registers, only for the use of the information
obtained.

Fees for copies of member registers
Issue

The current fee regime of ‘marginal cost’ has been
criticised for being overly complex and difficult to

apply.

Option A

That a proper purpose test be introduced for access to share
registers.

Option B.1

That the current marginal cost arrangement be retained.

Option B.2

That marginal cost be replaced with a concept of reasonable cost.
Option B.3

That a company be permitted to pass on the full cost of access to
member registers.

Option B.4
That the fee for access be based on market cost.
Option B.5

That a company be required to negotiate the fee with members and
third parties.

Option B.6

That the prescribed fee for access to member registers be aligned
with the takeovers prescribed fee.

Option B.7

That a combination of the options above be adopted.

Format and medium for electronic copies of registers

Issue

There is no current requirement for copies of a
register to be provided in the format requested.

This is particularly an issue where copies are
requested in a specific electronic format.

Inspection of the register on computer
Issue

There is an anomaly in the current provision that
enables someone inspecting a register on a
computer to request a print-off, essentially providing
them with a low cost copy of the register.
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Option C
That the legislation be changed to reflect the advances in technology
that make it reasonable for a format request to be complied with.

The references to outdated technology (floppy disk) be amended to a
less specific format.

Option D

That the provision be altered to reflect increased levels of computer
literacy and to avoid the situation where companies are required to
provide a copy of the register without being paid the appropriate fee.
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2,

Cooling off period
Issue

No formal cooling off period applies to allow targeted
shareholders to withdraw from the
contract/acceptance document once they have
signed.

Consumer advisory warning
Issue

Those who accept these offers are often not aware
of the risks involved.

Inclusion of an ASIC leaflet
Issue

Those who accept these offers are often not aware
of the risks involved.

Companies procure brokers to purchase shares
Issue

Consumers who accept low value offers may not be
aware that there are other low cost means of selling
their shares.

‘Do not contact’ register
Issue

Some retail investors are concerned about the
accessibility of their shareholder information.

Prescribe format for the offer document
Issue

Some offer documents may be unclear and difficult
to understand.

Alternative sale method
Issue

Many shareholders are not necessarily aware that
there are alternative means by which they can sell
their shares at low cost, but at market price.

OPTIONS TO PROTECT RETAIL INVESTORS

Option F.1

Provide a one-month cooling off period for the accepting shareholder
to withdraw from the contract or acceptance document before the
contract became binding.

Option F.2

Provide up to a three-month cooling off period for the accepting
shareholder to withdraw from the contract or acceptance document
before the contract became binding.

Option G

That a consumer advisory warning be included with the offer
document, highlighting the risks of acceptance.

Option H

That an ASIC information leaflet be included with the offer
documentation setting out the risks of acceptance of the offer.

Option |

That a pre-emptive right be given to companies to intervene in sales
that do not reflect the market value of shares. Companies would
have the option of organising a broker to purchase the shares for
market value, instead of the sale at the low-value price proceeding.

Option J

That companies be encouraged to establish a register of
shareholders who do not wish to receive USOs.

Option K

That the format of offer documents be prescribed so that they can be
more easily read and the risks understood.

Option L

That offer documents include a list of brokers through which
shareholders can sell their shares at market prices.

Aevum case changes: Offers to remain open for at least one month

Issue

It has been highlighted that the intention of the law
for USOs to remain open for one month should be
clearly stated in the legislation.

Option M

That the law be amended to clarify that offers must remain open for
one month.

Aevum case changes: Unconscionable conduct provisions

Issue

The current provisions regarding unconscionable
conduct are generally not able to be applied to
USOs.

Option N

That USO offerors be expressly subject to the unconscionable
conduct provisions in the ASIC Act.
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Aevum case changes: Change the meaning of financial services

Issue Option O
Provided that persons are meeting certain That the ASIC Act be amended to remove limitations on ASIC’s
disclosure requirements, under 2C of the ASIC ability to take a USO offeror to court.

Regulations, that person is deemed not to be
providing a financial service and therefore ASIC’s
unconscionable conduct provisions do not apply.
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INTRODUCTION

BACKGROUND

Most offers to buy shares occur on-market or through legitimate commercial off-market
offers, including takeover bids, buybacks, share sale facilities, offers made to wholesale
investors and foreign regulated takeover offers.

However, there are a number of parties who have created a business by offering to purchase
shares off-market and unsolicited from shareholders for amounts that are usually
substantially less than the going market rate for such shares. Makers of these share offers
access the share registers of companies to obtain shareholders contact details and
shareholdings.

These offers are regulated under Division 5A of Part 7.9 of the Corporations Act which sets
out relevant disclosure and other requirements applicable to such offers. Legitimate
commercial share offers are all carved out from Division 5A either by section 1019D, various
regulations, or through ASIC class orders.

While there is evidence to suggest that few people actually accept these offers, nevertheless,
it is apparent that these offers continue to generate community and stakeholder concerns.

There are concerns that some people may not understand the offers or their origin,
particularly the less financially literate, or shareholders who have received their
shareholdings through the demutualisation of a company and would otherwise not normally
own or deal with shares.

Even though some shareholders may not understand the offer or the gains they may forgo by
accepting, they still do so. Indeed, some shareholders are happy to sell their shares through
this process as they are unaware that there are alternatives — that is, the marketplace is not
seen to be offering a viable and recognised alternative mechanism through which small
shareholders can sell their shares at little effort and cost, although such facilities do exist.

OVERSEAS RESPONSES TO SIMILAR PROBLEMS

Overwhelmingly, the approach in the United States, Canada and New Zealand has been one
of continuing investor education and the issue of consumer warnings.

In the United Kingdom, we understand that both the Financial Services Authority (FSA) and
the Office of Fair Trading have published warnings about these offers. Those accessing
share registers need to meet a ‘proper purpose test’ where the company targeted considers
whether the request is for a proper purpose. If it determines that it is not, it must seek a court
order to that effect. This approach is discussed further in this paper.
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REFORMS ALREADY IN PLACE

The Government is active in the area of investor education, encouraging consumers to seek
further advice in relation to unsolicited share offers (USOs), including, where possible,
professional financial advice from a licensed adviser before making any decision; and
encouraging investors to contact ASIC if they are unsure about what to do, believe the offer
does not adequately disclose the market rate of the shares, or believe the offer is misleading.

ASIC, and representative organisations such as the Australian Shareholders’ Association
and those companies targeted by these offers, frequently provide shareholder warnings,
advising of the risks. As the financial services regulator, ASIC also continues to monitor
these offers to ensure that they comply with the law.

In addition, the following changes have already been made, are underway, or continue in
response to stakeholder concerns.

Streamlined share sale facilities

These facilities allow targeted companies to provide an alternative means through which
shareholders can sell their shares. Once a company is aware that it has been targeted, it can
establish, through a broker arrangement, at no cost to the shareholder, a separate
mechanism through which shareholders can sell their shares at market value.

Increasing disclosure requirements for offers where payments are to be
made by instalment

These reforms are aimed at addressing offers where payments will be paid over a period of
time in instalments, as shareholders can be easily misled by the offer which on face value
suggests that a reasonable price is being offered. The regulations require that offerors
provide additional information about these offers, in particular, the present value of the offer
and how and when instalment payments will be made.

Other measures

Over the last year, ASIC has issued a number of orders preventing offers from proceeding
because of the failure by some offerors to meet the requirements under the law. This
includes the failure by some to disclose the market value of the shares in the offer
documents as required. As a result of these actions, the offerors were required to write to all
those who accepted the offers to explain the regulator’'s concerns, and to give holders an
opportunity to withdraw their acceptances.

ASIC has recently undertaken a project to offer better regulatory solutions. Part of this project
included research into why shareholders decide to accept these offers. ASIC has also
undertaken industry and government consultations. These processes have further informed
the Government on the appropriate way forward. Some results of the research are set out
below. ASIC is also conducting research in an attempt to understand why consumers accept
USOs.
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RESEARCH COMMISSIONED BY ASIC

Colmar Brunton research — consumer warning statements

ASIC commissioned Colmar Brunton Social Research to conduct consumer testing to find
out what the most appropriate form and placement of consumer warning statements on
USOs might be. This research has informed the development of the proposed warnings
outlined below in Section B as a possible inclusion for all USO letters.

As part of this research, terms used to describe these offers and warning slogans that could
be used to educate consumers were also tested to determine the most effective consumer
education strategy.
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1. ACCESS TO COMPANY AND SCHEME REGISTERS

1.1 BACKGROUND

The provisions dealing with the maintenance of and access to registers of companies and
registered schemes are currently found in Chapter 2C of the Corporations Act 2001
(Corporations Act). All companies and all registered schemes are required to set up and
maintain:

» aregister of members;

» aregister of option holders and copies of options documents — if the company or scheme
grants options over unissued shares or interests; and

« aregister of debenture holders — if the company issues debentures."

Companies and registered schemes may also engage a specialist firm to maintain their
registers. These requirements also generally apply to firms maintaining registers on behalf of
another company.

For ease of reference, in the following section a reference to company should be read as
including a reference to a registered scheme, where appropriate.

1.2 MEMBER REGISTERS

Historically, companies have been required to keep registers of their members, which are
considered public documents. Company member registers provide necessary information to
assist current and future members exercise their membership rights and members and
interested third parties to engage in commerce.

The largest share registry service in Australia is provided by Computershare Limited
(Computershare), which is reported to service the registry requirements of approximately
60 per cent of listed companies in Australia.?

The legitimate and beneficial reasons for accessing a member register are now much wider
than the original objective, which was to enable creditors to discover the identity of members
and the extent to which they were liable to contribute to the company’s capital.®> Access to the
register of members facilitates good corporate governance through member engagement
and participation. The Parliamentary Joint Committee on Corporations and Financial
Services (PJC) expressed the view that public access to member registers being essential to

—_

Corporations Act 2001, section 168.

2 Aegis Equities Research, Computershare Limited (CPU) — Company profile  website,
http://www.investsmart.com.au/shares/asx/Computershare-CPU.asp accessed 1 October 2008.

3 See for example Oakes v Turquand (1867) LR 2 HL 325, 366.
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ensure transparency and preventing target companies from blocking legitimate offers to

members from being made.*

Reasons for members accessing the register may include:

* members checking that their personal details are accurately recorded on the register;

* members communicating with other members about their potential rights to bring or join
an action against the company for relief against oppression or to bring a statutory

derivative action;

 members or interested parties writing to existing members with an offer to purchase
shares;

« members or interested parties canvassing a small number of members to identify sellers,
as a step preliminary to a takeover bid>;

» members contacting members in order to influence company management about the
operation of the company or to obtain support for a members’ resolution; and

candidates contacting members about their election as directors.

Companies generally keep their registers of members at their registered office. The register
is required to contain members’ names, postal addresses and shareholding details.® This
information is generally discoverable by the company when individual members, or their
representatives, report the membership interests to the company for registration, either on
subscription or transfer of shares.

While a company must allow anyone to inspect or copy the register, privacy concerns are
addressed by the Corporations Act restricting the use of information obtained from a
register.’

A person can only use or disclose the information if it is relevant to the holding of the
interests recorded in the register or the exercise of the rights attaching to them, or the
company consents.® For example, the use of information on the register for the direct
marketing of goods or services would fall within the prohibition.® The restrictions on use of
the information contained on the register, and the sanctions applying to misuse, protect
members from undue intrusion.

The restrictions are consistent with the National Privacy Principles set out in Schedule 3 of
the Privacy Act 1988 (Privacy Act). Under the Privacy Act, there is a prohibition on the use or
disclosure of personal information about an individual for any purpose other than the primary
purpose of collection, unless a number of conditions are fulfilled. One of those conditions is

4 Parliamentary Joint Committee on Corporations and Financial Services (PJC), Statutory Oversight of the
Autralian Securities and Investments Commission, March 2007, paragraph 2.35.

5 In the context of a takeover, see also subsection 641(1) of the Corporations Act in relation to information a
target company is required to provide to a bidder once a bidder’s statement has been given.

6 Corporations Act 2001, section 169.

7 Corporations Act 2001, section 173. The Court can compel compliance with this right under section 1303 of
the Corporations Act 2001.

8 Corporations Act 2001, section 177.

9 See note to subsection 177(1) of the Corporations Act 2001.
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that the secondary purpose of the use or disclosure of personal information is related to the
primary purpose of collection and where the personal information is ‘sensitive information’
the secondary purpose must be ‘directly related’ to the primary purpose of collection.

1.3 A PROPER PURPOSE TEST FOR ACCESS TO REGISTERS

1.3.1 Issue

The restrictions applying to the current register access regime are focused on use of the
information, as opposed to access to the information.

When a company is approached by members and third parties seeking access to or a copy
of the register, it is a common practice for the company to request the reasons why the
members or third parties are seeking access and to inform them of the statutory limitations
on the use of the information.

In addition to the current limitations on use of the information contained in company registers,
further protections could be added to the access regime with the introduction of a ‘proper
purpose test’ for access to the information.

1.3.2 Option

One option could be to insert a provision into the Corporations Act expressly granting a
company the ability to prevent members or third parties from accessing its registers unless
the members or third parties satisfy the company that they wish to access or take copies of
the registers for a ‘proper purpose’.

If members or third parties are refused access to a company register, they could seek an
independent review of the decision, for example by a court or through private external
dispute resolution.

Guidance on which purposes would satisfy the proper purpose test could be set out in the
law, in explanatory or guidance material, or left to develop by commercial dealing and judicial
precedent.

The United Kingdom recently introduced a proper purpose test into its Companies Act 2006.
This test applies to all access, both requests for inspection or copies of registers. A ‘proper
purpose’ is not defined within the Act or in the Explanatory Notes, rather it has been left as a
matter for the courts to decide based on the facts and circumstances of each case.

Under this option, the Corporations Act would be amended to provide a company with the
ability to prevent members or third parties from accessing its registers unless the members
or third parties satisfy the company that they wish to access or take copies of the registers
for a ‘proper purpose’.

10 See IMF (Australia) Ltd v Sons of Gwalia Ltd (Administrator appointed) (2004) 51 ACSR 111
per French J at 126.

Page 3



Access to share registers and the regulation of unsolicited off-market offers

In adopting the United Kingdom proper purpose test the company would be required to apply
to the courts or an external dispute resolution body to determine whether the request
satisfies the test. Alternatively if a test akin to subsection 177(1) were adopted, where
members or third parties are refused access to a company register, they could seek an
independent review of the decision by the courts.

In its 2008 report, the PJC recommended that the Corporations Act be amended so that
access to member details of non-substantial shareholdings would be subject to a proper
purpose test. The PJC were of the view that this option would improve the protection of
member privacy and reduce USO activity."

1.3.3 Discussion

Introducing this additional protection is likely to increase the confidentiality of registers,
reducing the occasions when members’ contact details can be provided to other members
and third parties.

A proper purpose test, framed in line with subsection 177(1) of the Corporations Act and the
United Kingdom test may not initially reduce the instances of USOs, as these offers form part
of general commercial dealings for which the member register provides a basis. However, a
proper purpose test may provide an opportunity to reduce the frequency of these offers over
time.

The provisions for the proper purpose test in subsection 177(1) of the Corporations Act and
in the United Kingdom refrain from defining what constitutes a proper purpose. It should be
noted that it may take some time to build a body of case law defining a proper purpose if a
new test were introduced. Alternatively, if a proper purpose test for access to member
registers is introduced with the primary rationale of limiting opportunities for USOs, then it
may be advantageous to specify a ‘proper purpose’ within the legislation.

There are likely to be increases in costs to companies and parties requesting access to the
register should such a test be introduced. The introduction of the test may also lead to delays
to commercial dealings and lessen the important governance and disciplinary effects that the
largely unfettered access regime has on company management.

A proper purpose test for access could also lead to an increase in the number of disputes
relating to access to registers and this would place an additional burden on the court system.
This would in turn lead to greater costs and delays, which would affect all users seeking
access to registers.

There is also the potential for the test to be misused to entrench the management of the
company. For example, the ability to prevent access to company registers could allow a
company to frustrate attempts by other companies to conduct preliminary takeover
investigations.

There have recently been some instances of organisations requesting a copy of member
registers in order to determine the shareholding of individuals and therefore estimate their
wealth. Under the law as it currently operates, companies must comply with these requests.

11 Parliamentary Joint Committee on Corporations and Financial Services, Befter shareholders — better
companies, June 2008, paragraph 3.113.
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It is possible that such requests could be refused under the operation of a sufficiently
stringent proper purpose test.

Focus questions
Would a proper purpose test assist in addressing the issue of USOs?

Would a proper purpose test disrupt the balance between protecting member privacy and
facilitating corporate governance and commercial dealings?

Are there benefits in defining purposes as ‘proper’ for the test?

Should the request for judicial review of the purpose of the request for access be initiated
by the company or the requestor?

Should the body that evaluates whether a request satisfies the proper purpose test be a
court, external dispute resolution body or an agency?

Would the additional compliance cost to companies of a proper purpose test outweigh the
potential benefits?

Would the introduction of a proper purpose test deter organisations from seeking access to
registers in order to estimate the wealth of shareholders?

Proper purpose test

Issue Currently the equivalent of a proper purpose test (section 177(1)
of the Corporations Act) operates to restrict use of the
information, rather than access to the register.

Option A That a proper purpose test be introduced to restrict access to
member registers.

Intended outcome To limit access to share registers to where a ‘proper purpose’
can be demonstrated.

1.4 FEES FOR ACCESS TO REGISTERS

1.4.1 Background

While members of the company are allowed to inspect the register without charge,
non-members must pay a fee up to the prescribed amount to inspect the register. In addition,
companies must give a member or non-member a copy of the register (or a part of the
register) within seven days of that person requesting a copy and paying the fee up to the
prescribed amount.'?

12 Corporations Act 2001, subsections 173(2) and 173(3).
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For non-members, the company may charge up to $5.00 for each inspection if the register is
not kept on a computer and up to ‘a reasonable amount that does not exceed the marginal
cost to the company of providing an inspection’ if the register is kept on a computer.™

Where a person requests a copy of the register, the company may charge up to 50 cents
per page if the register is not kept on a computer and up to ‘a reasonable amount that does
not exceed the marginal cost to the company of providing an inspection’ if the register is kept
on a computer.™

There is no explicit fee set for access to a register kept on computer. Instead the rules
require companies to set their fees with respect to the ‘marginal cost’ of providing access,
and whether or not the costs are ‘reasonable’, this is explored in greater detail below. This
construction attempts to balance two competing policy interests: facilitating ‘rapid and easy
access’ by the public to a company’s register, in the interests of promoting good corporate
governance and commerce, and managing the compliance costs for companies.'

The use of ‘marginal cost’ attempts to allow companies to set fees with respect to their
particular operational costs of providing access. The aim of the ‘reasonableness’ component
is to ensure companies do not set so high a price for access that it does not occur. The
requirement for the costs to be reasonable also recognises that access to the information is
largely dependent on the company, considering that the information is more relatively
discoverable by the company than the company’s members or interested parties.

The rules must also cater for the costs of non-member access to the registers for the
reasons stated above. While a company is generally precluded from recovering costs
associated with setting up and maintaining its registers, the Corporations Act provides that
the company may recover fees in certain circumstances associated with requests to inspect
or provide copies of its registers.

1.5 FEES FOR COPIES OF THE MEMBER REGISTER

1.5.1 Issue

The use of ‘marginal cost’ as the basis for fees for copies of registers was criticised by
Justice Finkelstein in the Federal Court decision in Direct Share Purchasing Corporation Pty
Ltd v AXA Asia Pacific Holdings Limited (AXA case) as being ‘notoriously difficult and
exceedingly expensive to calculate in practice’.’® Justice Finkelstein’s consideration of the
principles for setting the cost of access to registers held on computer is a valid indication that
the current rules may present a level of unintended complexity that is impeding the original
intention of the provisions.

The decision in the AXA Case was appealed to the full bench of the Federal Court."” The
judgement of Justice Finkelstein was affirmed and Chief Justice Black and Justices Emmett

13 Item 1 of Schedule 4 to the Corporations Regulations 2001.

14 ltem 3 of Schedule 4 to the Corporations Regulations 2001.

15 The then Attorney-General, the Hon Michael Lavarch MP, Second Reading Speech: First Corporate Law
Simplification Bill 1994 (Cth), House of Representatives, Parliamentary Debates, vol HR 199, 1995, p 709.

16 [2008] FCA 935 at [14].

17 AXA Asia Pacific Holdings Limited v Direct Share Purchasing Corporation Pty Ltd [2009] FCAFC 15.
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and Greenwood agreed that $250 is a reasonable and appropriate fee for a copy of a
register, based on the current construction of marginal cost'®. In delivering its decision, the
full Federal Court made no further discussion of the concept of marginal cost.

The complex operation of the current provisions can be addressed in a number of ways. The
six options discussed below may have slightly different applications in relation to the costs for
inspection on computer for non-members and the costs of providing copies of the registers to
members and non-members.

Option B.1: No change at this time

The current arrangements would be retained and this issue could be reconsidered in light of
any future developments to the law or practice of access to member registers.

Discussion

As set out above, the current requirements attempt to balance two competing policy
interests: facilitating ‘rapid and easy access’ by the public to a company’s register for a
reasonable cost, in the interests of promoting good corporate governance and commerce,
and managing the compliance costs for companies, by allowing the cost to be reflective of
the marginal cost of providing access.

Marginal cost is an economic concept that is defined as the change in total cost due to the
production of one more unit of output.' It is a function of variable costs, as
Justice Finkelstein noted in the AXA case:

The cost of production or supply can be divided into two categories: fixed costs and
variable costs. Fixed costs are those that do not vary with output; they would continue
even if there was no output. The cost of plant and equipment, tax, interest on loans,
depreciation and fixed overheads are common examples of fixed costs. Variable costs,
by contrast, change with output. Typically they include raw materials, wages,
transportation costs and the like.?’

The use of marginal cost therefore attempts to allow companies to recover a proportion of
the operational costs of providing access with each request. These are the costs that are
generally additional to the costs for setting up and maintaining a register.

However, Justice Finkelstein identified complexities and uncertainties with the reliance on
marginal cost for these rules.

First, it is necessary to decide which costs are to be classified as fixed and which are
variable. This is a topic about which views will differ. The second problem is how one
should account for joint or common costs when multiple products or services are
supplied. Moreover, for analytical purposes marginal cost has its shortcomings. The
problem is that marginal cost will vary from one moment to the next and between wide

18 At [51] and [67].
19 Katz and Rosen, op. cit., p 210.
20 At[13].
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extremes. One reason is that the cost of production constantly changes. Another is that
the circumstances of production may differ from time to time.?’

In addition, there may be further complexities where a company engages a specialist firm to
maintain their registers, as opposed to maintaining the register in-house. The fee charged by
the specialist firm for access to the register would also have to be considered as part of the
overall determination of marginal cost, as well as the relative value placed by the company
on access to its register.?? For instance, in the AXA case, under a share registry services
agreement Computershare was entitled to charge AXA $17,195.39 for supplying it with an
electronic copy of the register, which AXA then sought to pass on to the company requesting
the copy. Ultimately, Justice Finkelstein ruled that a reasonable cost for an electronic copy of
AXA’s register in these circumstances was $250.

While maintaining the current requirements would not address these issues, it is arguable
these criticisms have only arisen in relation to one specific case, and its examination of the
issues has provided guidance on the application of these concepts for companies to
determine costs of access to registers.

In addition, the principled nature of the current requirement sets out the broader parameters
for compliance and allows companies flexibility to determine costs that are appropriate to
their circumstances.

Focus question

Is the concept of ‘marginal cost’ a useful concept for a company setting the fees for
providing access to registers on computers?

Option B.2: Reasonable cost

The ‘marginal cost’ component of the current rules could be removed while retaining the
requirement that the cost be reasonable in the circumstances.

Discussion

The concept of reasonableness is used extensively within the Corporations Act. To
determine whether or not an activity is reasonable generally requires an objective evaluation
of the particular circumstances of each case. It is most commonly directed towards ensuring
an outcome that is equitable and practical.

Removing the marginal cost component may avoid the complexities identified by Justice
Finkelstein. However, it is likely that reliance on reasonableness alone would provide even
less principled guidance for how companies should determine what costs could be included
when seeking to recover fees that are reasonable for access to company registers.

21 At[14].
22 See Justice Finkelstein’s discussion of these issues at [18].
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In addition, under this option, people seeking access to a company register may be more
likely to challenge the methods companies have adopted to set the fees for access, including
through litigation.

Focus questions

Would reference to reasonable cost alone be sufficient for companies to establish the
costs for providing access to company registers held on a computer?

What benchmark could be used to determine the ‘reasonableness’ of costs?

Option B.3: Full cost

Under this option, companies would be permitted to pass on the full costs of providing
access to company registers.

Discussion

This option would remove the requirement for companies to determine a fee for access to
registers on computers with reference to either marginal cost or that the cost be reasonable
in the circumstances.

If a company maintains its registers in-house, along with variable costs, it could allow
companies to recover certain fixed costs for providing access commensurate with a return on
the investment in the plant and technologies.

Where a company engages an external share registry service, it would in effect allow the
company to pass on the cost charged by the share registry service, which would significantly
reduce compliance costs for these companies. It is noted that these companies would have
little incentive to bargain down this cost for access to the register, particularly in relation to
non-member requests.

While this may simplify cost setting, the absence of a reasonableness qualifier may not
address the issues related to ensuring companies do not set so high a price for access that it
does not occur, or occur to a level for optimal corporate governance oversight or commerce.

Focus question

Would allowing companies to pass on the full cost of providing access to the registers
allow companies to frustrate the access regime?

Option B.4: Market cost

While retaining the regulatory requirements for companies to set up and maintain registers, a
fourth option could be to repeal existing regulation of the access fees and allow companies,
members and third parties to determine the fees.
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Discussion

In the absence of any fee regulation, members and interested third parties would generally
negotiate with the company a market fee for access to company registers at any particular
time. The agreement would be a private commercial arrangement and the price would be
reflective of the value each party placed on the information in the register, as well as the
relative bargaining strengths of each party. The requirement for negotiation, as opposed to
reliance on a regulatory formula, would impose additional transaction costs on companies,
members and non-members, in agreeing a price for access to registers.

As mentioned previously, the information contained on company registers is more easily
discoverable by the company than other parties. The company may, in effect, be a natural
monopolist provider of the information on the company register. This suggests that
companies may have an incentive to provide access for a fee higher than would be the case
in a competitive market.?*

It is likely that a member could exercise a higher degree of bargaining power over the
company than an interested third party and would be more likely to ensure a more affordable
fee for access by virtue of their membership rights. Without reliance on membership rights,
interested third parties may have little power to bargain down the price.

Under this option, companies may be able to manipulate prices so as to impede optimal
access to the register, which may conflict with the interests of good corporate governance
and commerce. This may impact negatively on the oversight of company, director and
management performance.

However, there may be benefits with removal of regulatory requirements on companies,
particularly where they are greater than the transaction costs associated with negotiation.
The option is also arguably less complex than the current requirements, despite any
equitable trade-offs.

Focus question

Is there a risk that removing these regulatory requirements would allow companies to
frustrate the access regime?

Option B.5: Negotiated fee

As a way to address the transaction costs concerns with the fourth option, a fifth option could
be to require companies to disclose to members their policies for negotiating costs for access
to company registers, while removing the express fee setting requirements.

Discussion

This option is intended to lessen the transactions costs associated with the negotiation of
access to member registers. It is likely to impose additional compliance costs, though this
information would likely be included in current mandatory communications with members.

23 Katz and Rosen, op. cit., pp 432-5.
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Similarly, it is arguable that these compliance costs would be less than the transactional
costs associated with option four.

This disclosure could set out how the company will establish the cost of access, for instance
costs of goods and services associated with the process that it will attempt to recover, and
whether there would be price differentiation between members and non-members.

Focus question

Would this kind of disclosure assist to facilitate access to company registers at market
prices?

Option B.6: Align prescribed fee with takeover prescribed fees

This option would align the fee payable for a copy of a company register with the current fee
payable for member information once a takeover bid has commenced. In a takeover context,
a target company can charge a bidder 10 cents for each name and address it supplies under
section 641 of the Corporations Act.

Discussion

This option would set an express cost for providing access to company registers on
computers, based on the number of entries on the register.?* The fee would vary according to
how many individual entries a company had at the particular time the request was made.

There is a risk that this option may set prices that are not reflective of current market prices
associated with providing access. Similarly, this option does not involve a consideration of
whether the cost would be reasonable, and thereby facilitate broader corporate governance
oversight or conduct of commerce. It may also conflict with the current prices set for access
to hard copies of registers.

That being said, this option would be simple to comply with, and the fee could be reviewed
periodically to examine whether or not it reflects current market prices associated with
providing access.

Focus question

Would setting an express price per item of information address complexity concerns with
the current regime for access to company registers?

24 Such as the number of members on the member register, the number of option holders on the options
register, and the number of debenture holders on the debentures register.
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Focus questions
Of the six options, which is the most preferred?

Would it be effective to offer a combination of options? For example, the lesser of the
takeovers fee and the negotiated fee.

Fees for copies of register

Issue That the costs of maintaining the member register and the costs
associated with compliance and providing access when
requested is balanced against the cost to non-members of
accessing the register.

Option B.1 That the current marginal cost arrangement be retained.

Option B.2 That marginal cost be replaced with a concept of reasonable
cost.

Option B.3 That a company be permitted to pass on the full cost of access
to member registers.

Option B.4 That the fee for access be based on market cost.

Option B.5 That a company be required to negotiate the fee with members
and third parties.

Option B.6 That the prescribed fee for access to member registers be
aligned with the takeovers prescribed fee.

Option B.7 That a combination of the options above be adopted.

Intended outcome To develop a transparent fee regime for access to member

registers of companies that balances the compliance costs of
companies with the needs of those requesting copies of the
register.

1.6 FORMAT AND MEDIUM FOR ELECTRONIC COPIES OF REGISTERS

1.6.1 Issue

Currently, where a person requests an electronic copy of a register, companies must provide
the data in an electronic format that is readable, but there is no requirement to provide the
data ‘formatted for the person’s preferred operating system’.?> As a result, companies do not
have to provide the data in the format requested by the person seeking a copy of the
register.

There would be benefits, and cost reductions, for the person requesting the electronic copy
of the register in receiving the data in their preferred format. An example would be a copy

25 See subsection 173(3) of the Corporations Act.
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provided in a format that allows the data to be easily read, used and manipulated for the
purposes for which the data was requested (and for which the legislation allows).

As discussed previously, the purpose of the rules for maintaining and allowing access to
company registers is to facilitate ready and easy access by the public to the information for a
reasonable cost. That companies are able to provide the information in a format that is not
the preferred format does not appear to align with the intention behind the provisions.

It is arguable that this condition was originally intended to reduce costs to companies whose
operating systems differed from that of the person requesting the copy. However, given the
advances to technology, as well as the convergences of operating systems, since these
provisions were enacted, these compliance costs may no longer be significant to warrant
retaining the condition.?®

In addition, the legislation explicitly refers to ‘floppy disks’ as a medium on which the
electronic information can be provided. This reference is now largely outdated, as this
medium has been replaced with newer and better technologies for portable electronic data
storage devices, such as CD ROMs, DVD ROMs, and USB Flash Memory drives (or thumb
drives).

1.6.2 Option

The legislation could be amended so that a company must provide the register in the format
and on the medium requested, unless both the company and the person agree to an
alternative. Express reference to a ‘floppy disk’ could also be removed and replaced with a
more general reference to a ‘portable electronic data storage device’.

Discussion

This option may impose increased costs on companies in the event that companies are
requested to provide an electronic copy of the registers in a format or on a device that they
do not currently support.

While it is important that companies should not be put to undue cost, this must be balanced
against removing the possibility of companies being able to frustrate the intention of the law.

If adopted, certain options discussed above expanding the types of costs companies can
recover from people accessing the register may allow companies to recover a proportion of
the costs for providing the information in an unsupported format or medium.

Focus question

By removing the potential for companies to frustrate the access regime, does this option
better balance ready and easy access of company registers with the compliance costs?

26 This condition was also criticised by Justice Finkelstein in the AXA case as possibly allowing companies to
frustrate the access regime. See discussion at [10].
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Format and medium for electronic copies of registers

Issue Where an electronic copy of the register is currently requested,
the only requirement is that it be in a readable format. This
creates an opportunity for companies to frustrate requests for
copies in an easily usable format.

Option C That the legislation be amended to require a company to
provide the copy of the member register in the format and
medium requested.

Intended outcome To ensure that where a request is made for a copy of the
register in a certain format, that this request is not frustrated by
the company maintaining the register.

1.7 INSPECTION OF THE REGISTER ON COMPUTER

1.7.1 Issue

If a company keeps a register on a computer, a person wishing to inspect the register is able
to demand that the company provide the register for inspection in hard copy, unless both the
person and the company agree for the person to inspect the register on the computer.?

This can operate to put the company to the expense of preparing a hard copy of a register,
even where the person only intends to inspect the register and does not intend to retain the
hard copy. Moreover, companies may not be able to recoup the costs associated with
preparing the hard copy, as opposed to when the person requests a copy of the register.

The current provisions fail to reflect the increasingly computerised nature of record keeping
and increasing levels of computer literacy. These provisions also expose companies to the
costs associated with maintaining the register both on computer and in hard copy.

1.7.2 Option

The legislation could be amended so that where registers are kept on a computer, then
companies would provide for inspection of the registers on the computer, unless both the
person requesting inspection and the company agree to provide the register for inspection in
hard copy. This option would reverse the current presumption in the law.

Discussion

This option would ensure that companies are not subject to undue costs of providing access
in hard copy each time it is requested, when they have elected, in the interests of the
company’s circumstances, to provide access electronically.

27 See Corporations Act 2001, subsections 173(1) and 173(1A).
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These changes would reflect the modernisation of record keeping and facilitate costs savings
associated with improvements to technology. In addition, the possibility for copies of the
register to be obtained without payment of the prescribed fees would be avoided.

The user-interface for accessing the information on computer should maintain the integrity of
the information contained on the register.

Focus question

Would modernising the rules for inspection of company registers better balance ready and
easy access of company registers with the compliance costs?

Inspecting the register on a computer

Issue Where a register is kept on computer, a person seeking access
to the register can request that a printout of the register be
provided. Essentially enabling them to obtain a copy of the
register without paying the required fee.

Option D That where a register is maintained on a computer it should be
inspected on a computer, unless both the person requesting the
copy and the company agree to an inspection of a hard copy.

Intended outcome To reverse the presumption that where a company maintains its
register on computer that a person wishing to inspect the
register may request a hard copy.
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2. OPTIONS TO PROTECT RETAIL INVESTORS

2.1 BACKGROUND

The unethical nature of these offers, together with their significant level of profit making,
continues to generate concern among shareholders and the broader community. Previously
as a result of these concerns the Corporations Act was amended to include a disclosure
regime requiring, among other things, the disclosure of the current market value of the
financial product subject to the offer.®

These reforms have provided consumers with additional information to allow clear
comparisons to be made between the offer price and the market value of the shares, thereby
highlighting the poor value of the offer. While anecdotal evidence suggests that these
changes have reduced the number of shareholders accepting these offers, there are still
calls for more to be done to help the more vulnerable or the less financially literate in the
community.

Nevertheless, it should also be noted that some investors accept offers regardless of the low
price, on the basis that the offer provides a convenient and expedient mechanism to sell their
shares.

2.2 COOLING OFF PERIOD

Currently under subsection 1019G(2) of the Corporations Act, USOs cannot be withdrawn by
the offeror within one month of the date of the offer, effectively providing offerees with at
least one month to consider the offer. However, there is no formal cooling off period allowing
offerees to withdraw from the contract/acceptance document once they have signed.

On subsequent reflection, shareholders who sell their shares as a result of a USO may regret
their decision, particularly where they realise later that it was well below the then market
price. A formal cooling off period could be introduced to address this concern.

Section 1019A of the Corporations Act sets out the situations where a 14 day cooling off
period applies to a range of existing financial products; this comprises mainly insurance and
superannuation products. These provisions allow a client to return a financial product to the
responsible person and have their money repaid in certain circumstances.

These provisions do not apply to USOs and given their nature it would be appropriate to
establish a separate framework.

New provisions could be drafted in a similar fashion, ensuring that title for the shares cannot
be taken up by the offeror until the appropriate cooling off period has expired. This would
mean that the contract would become null and void should the offeree withdraw from the

28 Corporations Act 2001, Part 7.9, Division 5A.
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contract in that time period (most likely in writing or other appropriate manner as set out in
legislation). This would simplify the process and no further action would need to be taken by
either party, allowing ownership of the shares to remain with the offeree.

Any new legislative regime would need to include provisions to ensure that the offer
document includes details of the offeree’s rights and how the cooling off period can be
exercised.

A cooling off period would provide offerees who accept the offer and later regret it time to
reconsider their decision and if they choose to do so, obtain independent financial advice.

Two time periods could be considered, a cooling off period of one month for members to
exercise their rights and withdraw from the sale contract or a longer period. Given that some
members who receive these offers may be less financially literate than other market
participants a longer period of three months may be more appropriate.

Focus questions

Is a cooling off period appropriate?

Are there any unintended consequences or compliance issues with implementing a cooling
off period?

Is a one month cooling off period sufficient? Would a longer cooling off period be better,
say three months (90 days)?

Would a cooling off period complicate the offer documents by providing consumers with
even more information to read and try to understand?

If implemented, would there be benefit in including the requirement that no waiver of the
period is permitted by either party to ensure consumer protection is maintained?

Cooling off period

Issue No formal cooling off period applies to allow targeted
shareholders to withdraw from the contract/acceptance
document once they have signed.

Option F.1 Would provide a one-month cooling off period for the accepting
shareholder to withdraw from the contract or acceptance
document before the contract became binding.

Option F.2 Would provide up to a three-month cooling off period for the
accepting shareholder to withdraw from the contract or
acceptance document before the contract became binding.

Intended outcome To provide further time for targeted shareholders to reconsider
their decision to sell their shares at the low price and/or to
obtain professional or other advice about the offer.
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2.3 CONSUMER ADVISORY WARNING STATEMENT

A requirement for a mandated consumer advisory warning at the beginning of any offer
document is a measure that may be effective in alerting offerees to the implications of
accepting a USO.

The mandatory use of a warning statement has been applied before under the Corporations
Act in relation to the disclosure of fees and costs in product disclosure statements.?

Consumer advisory warnings have been used on other consumer goods, a well-known
example being cigarettes.

The USO warning would highlight the risks of accepting the offer and recommend that
consumers seek further advice before making any decision to sell. The warning would be
required to be prominently displayed at the beginning of the offer document and be set out in
a font that is significantly larger than that used in the rest of the letter.

Some examples of consumer advisory warnings for USOs are set out below.

2.3.1 Consumer advisory warning contained in offer document

Where offers are priced below the prevailing market price, the proposed warning statement
would read in similar terms to the following.

Single warning statement

Consumer advisory warning.

WARNING! — UNDER LEGISLATION THE COMMONWEALTH GOVERNMENT
REQUIRES THAT THE FOLLOWING ADVICE BE PROVIDED TO YOU REGARDING
THIS OFFER

You do not have to accept this offer. If you do you may not be paid fair market price. You
need to compare the current market value of your shares/financial product with the offer
price as set out in this offer document to assess whether this is a good deal for you.

You may wish to obtain further advice, including independent financial advice, to ensure
you understand the offer. You can also obtain further information about the risks of
accepting these offers from ASIC’s consumer website: www.fido.gov.au, by searching for
‘USOs share offers’, or by calling 1300 300 630.

You should also be aware that capital gains tax may be payable on signing the offer
contract and you may wish to seek further advice.

29 (See Corporations Act 2001, paragraph 1015C(5)(b); Corporations Regulations 2001, regulation 7.9.16N, and
Schedule 10).

Page 19



Access to share registers and the regulation of unsolicited off-market offers

Warning statement presented in two parts

GOVERNMENT WARNING

This may be a really bad deal for you. There are better ways to safely and easily get
money for your shares.

Under this option short messages would be located at the top of the first page and a longer
message would be located at the end of the letter, or on the form for accepting the offer
(preferably the latter). This option does not offer as much information but warns shareholders
that the deal may be bad for them. The Colmar Brunton consumer testing found that ideally
both short and long messages should be included in unfair offer letters.

GOVERNMENT WARNING

The current market value of your shares (or financial product) is $[xx]. This may be a
really bad deal for you.

You do not have to accept this offer. If you do accept the offer you may not be paid a fair
market price.

You don’t have to decide whether to take up this offer straight away:

+ Get independent information from ASIC’s consumer website: www.fido.gov.au or by
calling 1300 300 630.

« Seek professional advice from a licensed financial adviser.

« You might have to pay capital gains tax if you sign the offer contract. Check with your
accountant.

+ Check the current value of your shares in the national newspaper or on the ASX
website: www.asx.com.au.

2.3.2 Consumer advisory warning for instalment offers

Some USO offerors have recently made offers under which payment is to be made over a
considerable period of time, including for as long as 20 years. This practice has raised
concerns about whether shareholders fully appreciate what is being offered, as the value of
the payments will erode over time, compared with a situation where full payment is made
immediately.
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A consumer advisory warning for instalment purchase offers will necessarily be more lengthy
than for other USOs, as it will need to include an explanation of the concept of present value.
The advisory warning in the offer document could look something like the following.

CONSUMER ADVISORY WARNING — DID YOU KNOW?

This is an unsolicited offer to buy your shares or other financial product, where payment is
to be made by instalments. You are under no obligation to accept this offer. If you do
accept this offer you may not be paid a fair market price for your shares or other financial
product, as the true value of the instalment payments might be significantly less than you
first think. This is because money loses value over time.

In this case, the value of the total instalment payments being offered to you is
approximately the same as being paid a single amount of $X today. $X represents the
present value of the instalment payments. Commonwealth legislation sets out a method for
calculating the present value of the offer, using a rate of interest of 1.1% per month.

You can assess this offer by comparing the present value of the instalment payments ($X)
with the total market price of your shares or other financial product ($Y). In general, if the
present value of the instalment payments being offered is less than the market price of
your shares or other financial product then this offer may not be fair to you.

ADDITIONAL WARNING

There are risks in accepting this offer. You have time to decide whether to take up this
offer and you should use this time to obtain independent financial advice. You can also
obtain further information about the risks of accepting these offers at ASIC’s consumer
website: www.fido.gov.au, by searching for ‘unsolicited share offers’, or by calling
1300 300 630.

You also need to be aware that you will not receive the entire purchase price for some time
which, in effect, means that you are making a long term unsecured loan to the
offeror/purchaser. Also, you may not receive all the money owed to you if the
offeror/purchaser ceases business or fails to make payments. Enforcing the debt will
require you to take legal action, at a significant cost to you.

You should also be aware that capital gains tax may be payable immediately on signing
the offer contract and you may wish to seek further advice from your accountant.

Commonwealth legislation requires that you be given this warning.

2.3.3 Flyer

An alternative option might be to require the inclusion in each offer of a leaflet/flyer from
ASIC providing advice on these offers, similar to the information available on its consumer
website, and including information on alternative, easy ways in which shareholders can
dispose of their shares (for example through cheap broker arrangements), but receive full
market price.
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Focus questions

Is a warning statement appropriate?

Is the wording and approach of the warning statement appropriate? Would a one or two
stage warning be more effective?

Is the form (length, detail in text, etc) of the warning for instalment purchase offers
appropriate? Is the length of the instalment purchase warning statement appropriate?

Would the use of a leaflet be preferable to a warning statement in the offer document?

Introduction of warning statements

Issue Those who accept these offers are often not aware of the risks
of doing so.
Option G Add a requirement that any offer document include a prescribed

Government warning statement warning shareholders of the
risks of accepting such an offer.

Intended outcome To highlight the risks in the offer documents themselves so that
targeted shareholders are more aware of the risks of accepting
any such offer and/or will seek further advice.

Inclusion of an ASIC leaflet

Issue Those who accept these offers are often not aware of the risks
of doing so.
Option H Add a requirement that any offer must include in the

documentation an ASIC information leaflet setting out the risks
of accepting such offers.

Intended outcome To highlight the risks so targeted shareholders are more likely to
think twice before accepting any such offer, or will seek further
advice.

2.4 COMPANIES PROCURE BROKERS TO PURCHASE SHARES

This option would provide a means by which listed companies can help their shareholders
who have accepted a USO to attain a proper market price for their shares, with minimum
cost or administrative burden to either the shareholder or the company.

This could be achieved by amending Division 5A of Part 7.9 of the Corporations Act to deem
all USOs to be subject to a condition precedent giving the company first right to procure the
purchase by a broker of shares accepted into a USO at the prevailing market price, less an
incentive payment for the broker and transaction costs.

Where a company does not exercise its pre-emptive right within 14 days, the registry would
process the transfer allowing the USO offerors to acquire the shares.
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This option would not require any change in investor behaviour. That is, shareholders who
accept a low value USO would, where the company chooses to participate in the process
and the shares are subsequently sold to a broker, be paid a higher, market-based price.

Under this option, a company can elect, but is not obliged, to pre-empt the offer to purchase
shares and can engage a broker to purchase the shares. If the company did not exercise its
option within the 14 day pre-emption period, the registry would process the original transfer
and the original offer could then proceed as proposed.

This option could be seen to interfere with the process of private agreements between
shareholders and buyers and does take a paternalistic approach in overriding the
shareholder’s election to take up a USO, given that by accepting the offer, the shareholder
has indicated that they are willing to sell the shares for the offered price.

How this option would work

Under this option, the offerors of a USO would be required to send notice to the company
that they are proposing to make an offer to some of the company’s shareholders and provide
details of the entity that will make the offer.

The company, through its share registry, would then have the opportunity to monitor whether
any transfer came through from a shareholder to that entity relating to an offer to which
Part 7.9 Division 5A applies. The company could then stop the transfer going ahead by
exercising its statutory right within a period of up to 14 days to arrange for a broker to buy the
shares. The broker would pay the shareholder directly.

Focus questions

Would this option will be effective in addressing the problem of shareholders accepting
offers for their shares below market price?

Are the complexities with applying this kind of pre emptive right into certain contracts for
the purchase of certain companies’ shares outweighed by the potential gains the seller
may receive if they realise a higher price for their securities?

Would any concerns with interference by companies in a private commercial arrangement
between third parties be outweighed by potential gains the seller may receive if they
realise a higher price for their securities?

Are there concerns that this option may allow companies to affect or maintain the sale
price of their own shares and possibly influence who can become a member?

Are there any other concerns with this option? Are there any other potential ways for this
regime to be misused?

Is this option likely to incur additional costs for companies? Do you have any suggestions
for how this option could be designed so that compliance costs are minimised?

Are there any disclosures the company would need to make to keep the market informed
(for example, where the company was in possession of inside information)?
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Pre-emptive option — Companies procure brokers to purchase shares

Issue Consumers who accept low value offers may not be aware that
there are other low cost means of selling their shares.

Option | A company could choose to exercise its pre-emptive right to
engage a broker to purchase the shares from a shareholder
who has accepted a low value offer from a third party, at market
price less a fee.

Intended outcome A low cost alternative for shareholders to dispose of shares,
where they have accepted a low-value offer and the company
involved elects to participate.

2.5 ‘DO NOT CONTACT’ REGISTER

This option would encourage companies to establish a ‘do not contact’ register, enabling
members to indicate their preference that only communication from the company itself or a
regulated document like a takeover offer be sent to them. The system would operate in
similar fashion to the national ‘do not call’ register established for unsolicited telephone calls.

Alternatively, a register could be run on an ‘opt-out’, or reverse, basis so that only investors
who have indicated that they want to receive unsolicited share offers can receive them.

By law, companies are required to keep registers of their members. These registers are
public documents and allow members to exercise their rights and interested third parties to
engage in commerce. Persons who make unsolicited share offers utilise this right to access
shareholder details. While recognising the importance of an open register for corporate
governance and transparency reasons, many shareholders are uncomfortable that this
information is easily available,

Focus questions
Would companies support the introduction of a ‘do not contact’ register for their members?

Would shareholders be likely to sign up to these registers?

Would companies support the introduction of this option as a voluntary scheme?

Introduce a ‘do not contact’ register for shareholders of publicly listed companies

Issue Some retail investors are concerned about the accessibility of
their shareholder information.

Option J Encourage companies to establish a register of members who
only wish to receive communications related to the company
itself or a regulated document, such as a takeover.

Intended outcome To provide members with a facility to state their preference not
to receive material.
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2.6 PRESCRIBE A FORMAT FOR THE OFFER DOCUMENT

Prescribing the format for offer documents would require that the offer price, market price, an
amount for the difference, a warning statement and alternative details on how to sell easily
through a broker at market price, as well as other relevant information, be displayed in a
specified format. As noted earlier, a previous amendment to the Corporations Act prescribed
the contents of offer documents, but did not include a prescription in relation to format. Such
a prescription may assist shareholders in better understanding the implications of accepting
an offer, particularly where they are not experienced investors.

Focus question

Would this be a useful option for shareholders?

Prescribe a format for offer documents

Issue Some offer documents may be unclear and difficult to
understand.

Option K By prescribing the format in content of the offer document, the
most important information would be set out more clearly.

Intended outcome So that all shareholders receiving such offers can more easily
read the document and understand the risks in accepting the
offer.

2.7 ALTERNATIVE SALE METHOD

To ensure that shareholders are made aware that the market provides alternative means by
which they can easily and cost-effectively sell their shares, a mandatory requirement in any
offer document could be the inclusion of details of stockbrokers who would be willing to
facilitate sales at market prices for a quoted fixed fee.

Shareholders could be referred to a public register of brokers who would be available to
assist the transaction. Alternatively, the offeror could be required to provide a list of brokers
as part of the offer. One concern about the latter approach would be the possibility of the
provision of inaccurate information to shareholders, perhaps frustrating their intention for an
easy sale.

Focus questions

Would this be a useful option for shareholders?

What would be the best way to make this information available?
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Mandate additional information in offer documents to offer alternative sale facilities

Issue Many shareholders are not necessarily aware that there are
alternative means by which they can sell their shares at low
cost, but at market price.

Option L Add a requirement that any offer document include a list of
potential brokers through which shareholders can sell their
shares at market price.

Intended outcome To provide information to shareholders that they have
alternative choices about how they can sell their shares.

2.8 AEvum LIMITED v NATIONAL EXCHANGE PTY LIMITED

In 2005, a USO was made to members of Aevum Limited (Aevum). Aevum brought an action
against National Exchange Pty Limited in the Federal Court regarding the formulation of the
offer and whether time frames were adhered to.

Offers to remain open for one month

Division 5A of the Corporations Act sets out legislative requirements relating to USOs and
subsection 1019G (2) states that, ‘the offer may be withdrawn by the offeror at any time, but
not within one month of the date of offer’. This provision has been interpreted as requiring a
USO to remain open for a least one month from the date of the offer.

In Aevum Limited v National Exchange Ltd (Aevum Case), Justice Emmett considered that it
would be desirable for the legislation to clearly state the an offer must remain open for one
month, if that is the intention of the law.*°

Focus question

Would clarifying the meaning at subsection 1019G(2) assist in rectifying the potential
uncertainty in the legislation?

Offers to remain open for at least one month

Issue It has been highlighted that the intention of the law for USOs to
remain open for one month should be clearly stated in the
legislation.

Option M To amend the relevant subsection 1019G(2) to clarify the

intention of the law.

Intended outcome To ensure that USOs remain open for at least one month from
the date of the offer.

30 Justice Emmett in Aevum ACN 087 648 691 v National Exchange Pty Limited ACN 006 079 974 [2004]
FCA 1781 at 67.

Page 26



Access to share registers and the regulation of unsolicited off-market offers

Unconscionable conduct provisions

Section 12CB of the Australian Securities and Investments Commission Act 2001 prohibits a
person from engaging in conduct that is unconscionable in connection with the supply or
possible supply of financial services to a person. Subsection 12CB(5) provides that this
prohibition only applies where the financial services are of a kind ordinarily acquired for
personal, domestic or household use.

In the Aevum Case, Justice Emmett found that section 12CB did not apply because the USO
did not fall within the definition in subsection 12CB(5).>" However, in Australian Securities
and Investments Commission v National Exchange Pty Ltd the court found the while conduct
of National Exchange was unconscionable under section 12CC of the ASIC Act,* the
conduct involved could not be characterised as ‘for the purpose of trade and commerce’
and as a result the provisions for unconscionable conduct could not be satisfied. It may be
appropriate, therefore, to include in the wording of the unconscionable conduct provisions a
reference to ‘financial services of a kind ordinarily acquired by retail clients’.

Focus questions

Would amending the current provisions to include financial services acquired by retail
clients improve the unconscionable conduct provisions in the ASIC Act?

Are there any unintended consequences of this proposed change and is this proposed
change sufficiently broad to capture USOs?

Unconscionable conduct provisions

Issue The current provisions regarding unconscionable conduct are
generally not able to be applied to USOs.

Option N To expressly include financial services of a kind acquired by
retail clients to enable these offers to be covered by the current
provision.

Intended outcome To ensure that persons making a USO, which is a financial

service, can be subject to action under the unconscionable
conduct provisions if necessary.

Meaning of ‘financial services’

Regulation 2C of the Australian Securities and Investments Commission Regulations 2001
(ASIC Regulations) sets out the meaning of financial service in relation to off-market offers
for financial products. This regulation was originally intended to be used until Division 5A of
Part 7.9 of the Corporations Act, which set out guidelines relating to USOs, became effective.

31 Justice Emmett in Aevum ACN 087 648 691 v National Exchange Pty Limited ACN 006 079 974 [2004]
FCA 1781 at 18.

32 Justices Tamberlin, Finn and Conti in Australian Securities and Investments Commission v National Exchange
Pty Ltd [2005] FCAFC 226 at 45.

33 At 47.
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Subregulation 2C(2) provides that persons do not provide financial services if they meet
certain disclosure requirements. These requirements must now be met under Division 5A.
Given this, the majority of USOs cannot be caught under the unconscionable conduct
provisions of the ASIC Act. This result is an unintended consequence of the new legislation.

It is proposed to remove subregulations 2C(2) and 2C(3) of the ASIC Regulations, thereby
removing the ability for a person to be exempted from the unconscionable conduct provisions
merely by making certain disclosures.

Focus question

Are there any unintended consequences of this proposed change?

Meaning of financial service

Issue Provided that persons are meeting certain disclosure
requirements, under 2C of the ASIC Regulations, that person is
deemed not to be providing a financial service and therefore
ASIC’s unconscionable conduct provisions do not apply.

Option O Remove two provisions under the ASIC Act so that ASIC’s
ability to take a person to court under the unconscionable
conduct provisions is not limited.

Intended outcome To ensure ASIC’s ability to take a person to court under the
ASIC Act for unconscionable conduct is not compromised.
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