JOHNSON WINTER & SLATTERY

LAWYERS

10 July 2009

The General Manager

Competition and Consumer Policy Division
The Treasury

Langton Crescent

PARKES ACT 2600

Dear Sir or Madam

Treasury’s Proposal to Regulate Creeping Acquisitios

Thank you for providing this opportunity to presentr views on the proposed new merger
laws. The views expressed in this submission arsetiof the authors. They do not represent
the views of Johnson Winter & Slattery or any efdtients.
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Executive summary

Mergers play a key role in promoting economic é&fcy. A merger is a market
mechanism that promotes the production of the gawdservices most valued by
consumers at a lower cost. It is also a mechanisraglace inefficient management
boards. Mergers unlock synergies and promote eff@es to the benefit of
corporations small and large, to the ultimate bigmm#fconsumers. In this context,
any proposed new merger law must be justifiableb@h necessary and able to
deliver economic benefits that outweigh any assedipublic detriments.

To date, no evidence has been presented and nomiwoor legal argument has been
articulated on the economic detriments of creepicguisitions that are not addressed
by the existing section 50 of thierade Practices Act 1978TPA’). The ACCC'’s
Grocery Inquiry did not provide any evidence of economic harm fromeeping
acquisitions in grocery retailing. Similarly, theC&C’s concerns regarding frequent
acquisitions in industries such as taxis, liquarresd, pathology services, waste
services, childcare, optical dispensing, packagamgl funeral servicésare not
supported by any industry reports. There is a nisklthat Treasury is proposing to
introduce a new merger law for Australia withoutasonable mandate.

Australia is a small economy with many concentratetlistries. Market power can
exist in markets that fall well short of a monopaharket structure. Treasury’s
proposed merger law targeting corporations witlsrtial market power may mean
that a large number of merger transactions wikdr@tinised under the new test.

! Australian Competition and Consumer Commissi®eport of the ACCC Inquiry into the
Competitiveness of Retail Prices for Standard GriesgJuly 2008 (‘Grocery Inquiry’).

2 ACCC Submission to the Assistant Treasurer and stéinifor Competition Policy and Consumer
Affairs Regarding Creeping Acquisitigr@ctober 2008 at [20].
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Treasury's two proposals utilise the same substrtist; whether the proposed
acquisition by a corporation with a substantialréegof market power enhances that
market power (‘the enhancement test’). There issiclamable uncertainty as to how
the term ‘enhancing’ should be interpreted.

If a narrow interpretation is given to ‘enhancing’capture small scale acquisitions,
the enhancement test would prohibit @wguisition by a firm with substantial market
power. The adverse consequences of a narrow istatfgn is the prohibition of
acquisitions that are either pro-competitive oréhawneutral effect on competition.

If a broader interpretation of ‘enhancing’ is admfjtthe enhancement test would
have a similar impact as the existing section 5. t&reasury’s ‘problem’ of

piecemeal small scale acquisitions does not findemedy with a broader

interpretation.

If the enhancement test is not abandoned, it coatgiderably damage Australia’s
merger laws. To capture piecemeal acquisitionseti@ncement test requires a short
term weak competition analysis. The enhancemenhides heavy handed regulatory
approach that finds no precedent in section 46efTPA.

The declaration model (Treasury’s second propogddices an arbitrary and
discriminatory cap on the ability of declared cogimns to grow by acquisitions as
the enhancement test may potentially prohibit aguesition. This model should not
be adopted.

The commercial costs and risks of Treasury's twoppsals includes, restricted
choice of buyers available to small business seeldrexit the market; increased deal
costs; increased regulatory risks from a publidifig of substantial market power;
increased gaming by competitors, customers andlisugpand most seriously, an
inhibition on management to make legitimate commaddecisions.

The way forward for creeping acquisitions refornowd involve more considered
analysis of the economic detriments associated wr#eping acquisitions (on
suppliers and customers) and whether the econoetitnents are not adequately
captured by the operation of the current sectionN® new merger law should be
introduced in the absence of such an analysis.

The ‘problem’ of creeping acquisitions and sectio®0 analysis

Treasury’s concern that section 50 does not addneseconomic harm of creeping
acquisitions requires close scrutiny. Treasuryftemed its concern as:

‘Creeping acquisitions refer to the acquisitionaohumber of individual
assets or businesses over time that may collegtirebe competition
concerns, but when considered in isolation, aréelyl to be captured by
the existing mergers and acquisitions test undsticses0.. .3

This ‘problem’ was outlined in more detail by thenate Economics References
Committee (‘SERC?in the following example: a major chain buying 1€i0res in

one go which would result in a substantial lessgrih competition and the same
major chain buying the same 100 stores over agefigears, piecemeal and one by

® The Hon Chris Bowen MP, Assistant Treasurer Marisor Competition Policy and Consumer
Affairs, Media Releas&;reeping Acquisitions — the Way Forwag&iMay 2009.

* The Senate, Economics References Commifte,effectiveness of the Trade Practices Act 1874 i
Protecting Small Businesslarch 2004, p 61.
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one. In the latter case, it would be difficult fad that each acquisition on its own
represents a substantial lessening of compefition.

Treasury has also framed the ‘problem’ of creepioguisitions as:

‘In practice, concerns typically arise where a digppwith substantial
degree of power in a market acquires small congstft

This second ‘problem’ of creeping acquisitions feesl on preventing corporations
with substantial market power from acquiring snratlempetitors.

Section 50's answer to piecemeal acquisitions

The substantial lessening of competition test otise 50 does provide an answer to
SERC’s example of piecemeal acquisitions. In thecspm of small scale
acquisitions (where the acquirer's market shareoistinuously but incrementally
increased by 1%), section 50 identifies a tippinghpwhere one further acquisition
would mean there are insufficient competition caasts remaining on the merged
entity and the merged entity could profitably rgisees or restrict output. It is at this
tipping point that section 50 would prohibit the nger. To block a merger prior to
there being a meaningful impact on the competitisacess would hinder legitimate
market forces from determining allocative and paithe efficiency.

The substantial lessening of competition standartt an absolute test but is relative
to the competition procesa a market. Section 50 is not solely concerned with
whether the change in market share is 1% or ma@es€a out in SERC’s example
above); rather it considers the changes to the ettigm constraints irthe relevant
market The High Court irRural Press Limitechoted:

‘The relevant questions in this case are whether ¢ffect of the
arrangement was substantial in the sense of beaanimgful or relevant
to the competitive proces$.’

Section 50's answer to substantial market power

Market power is the antithesis of competition ie tfense of a corporation having
some ability to act unconstrained by competitiveedés. In theory, the test ‘whether
an acquisition would result in a substantial lesgpof competition’ may often be the
mirror of ‘whether the merged entity would gain @bstantial degree of market
power’.

Section 50 prohibits a merger where pre-acquisiaonorporation does not have
substantial market power but post-acquisition wddde substantial market power.

Where a corporation already has a substantial degfrenarket power and proposes
to make a small scale acquisition, section 50 pitshthe merger if post-acquisition,
the merged entity could exercise greater buyer pdveguire suppliers to provide

® Ibid p 60 at [4.51]. The same ‘problem’ of creepingusitjons is set out in Dawson Committee,
Review of the Competition Provisions of the Tradacfces Act Canberra, January 2003 p 66 and
Report by the Joint Select Committee on the Reiector (the Baird Committedjair Market or
Market Failure? A Review of Australia’s Retailingecfor, Parliament of the Commonwealth of
Australia, Canberra 1999 at [5.32-5.33].

® The Hon Chris Bowen MP, Assistant Treasurer Maridor Competition Policy and Consumer
Affairs, First Discussion PapeCreeping Acquisitions — Discussion Pap&iSeptember 2008 at [18].

" See subsection 50(3) factors for assessing assulatlessening of competition and subsection $6(3
for assessing market power.

® Rural Press Limited v Australian Competition andn€amer Commissioas per Gummow, Hayne
and Heydon JJ (2003) HCA 75 at [41].
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lower prices or more favourable non-price termsugdply) or supplier power (supply
less or charge more to customers). Where thereoamieerns that consumers are likely
to face significantly higher prices (5-10% pricecrigase) or reduction in
quality/choice of productsas a result of the merger, section 50 preventmtrger.

2.10 Any piecemeal acquisition by a corporation that $idsstantial market power may be
prevented by section 50 if, for example, it wouddult in the loss of a vigorous and
effective competitot? raise barriers to entry (such as economies oksaatl sunk
costs)}* increase vertical integratidhor strengthen network effects through control
of key assets or dynamic characteristics of thekatdf Section 50 provides a high
degree of flexibility through its non-exhaustivectiars to consider competition
concerns. The ACCC has not stated that these ¢efer individually or together)
are inadequate in dealing with mergers where theiser has a substantial degree of
market power and its published reasons in blockireggers appear to support the
contrary.

ACCC?s findings in the Grocery Inquiry

2.11 The Grocery Inquiry provided an opportunity to itnpotential economic harm
from creeping acquisitions — whether it is increbbayer power or supplier power.
There was little evidence provided to the Grocerguiry concerning the buying
power of Woolworths and Coles’ possibly due to fsar of retributiort* In relation
to supplier power, the ACCC found the grocery tetaarkets to be workably
competitive®®> The ACCC findings in the grocery sector were tlaeeping
acquisitions did not appear to be a significantremnir concern in the grocery retalil
markets as “[m]ost of the new growth by MSCs (Maffupermarket Chains) in
recent years has not come from the acquisitionsdefpendent supermarkets."The
Grocery Inquiry did not identify what, if any, atbe economic detriments of
creeping acquisitions.

2.12 Perhaps the strongest evidence that section Sfeigtiee in dealing with creeping
acquisitions also comes from the ACCC’s Grocenrylngwhich reported:

° For example, the ACCC'’s decision to block AustmliPharmaceutical Industries Ltd’s proposed
acquisition of Sigma Co Ltd, Authorisation No A3@®111 September 2002). The ACCC was
concerned the reduction of full-line wholesalemr3 to 2 would result in a reduction in the quadi
service provided to pharmacies and subsequentbgrisumers.

9 For example, the ACCC's decision in Patrick/FCll§fc Competition Assessment, 12 May 2006).
FCL was the second largest national freight forwanghilst Patrick was only a small operator in the
freight forwarding space, but the acquisition wharacterised as a vertical merger and blocked ®n th
basis that independent freight forwarding compamiesld find it more difficult to compete with the
integrated merged entity. The ACCC was also of \teav that there would be a decrease in the
likelihood of vigorous competition between Toll aRdtrick/FCL post-acquisition.

1 For example, the ACCC's decision to block Brisileldings Limited’s proposed acquisition of
Pioneer Building Products Pty Ltd [1997] ATPR (Coft)-250. The ACCC had denied authorisation
on the basis that Bristle was the only manufactafeday roof tiles in Western Australia and tooail

the acquisition would further raise barriers torgnt

' Note 10ibid.

13 For example the ACCC'’s decision in Coca-Cola Airlati’'s (‘CCA’) proposed acquisition of Berri
Limited (19 November 2003). CCA had substantial kepower for carbonated soft drinks but less
than 1% of the market for fruit beverages. The meewmgas blocked on the basis of network effects and
weak dynamic characteristics in the market.

% Note 1ibid p 357.

13 bid p 212.

18 |bid p 429.
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‘The ACCC has not been able to identifiyy supermarket acquisitions
in the last five years where the result would hbgen different had
the ACCC been able to take into account other ad@uns in the same
market.'” (Our emphasis)

The ACCC's statement reflects that even in theligbncentrated grocery sector, a
law specifically dealing with creeping acquisitiomgpould not have resulted in
different merger outcomes relative to what was aesgtiunder section 50. Consistent
with the ACCC'’s statement, we also note the Trgaswomments that:

‘The Government continues to be committed to thistieg section 50,
and considers that it is functioning well in thejondy of mergers and
acquisitions cases?

For the above reasons, we are strongly of the \tieat no separate or unique
economic detriments from creeping acquisitions Haeen identified. Section 50 has
not been demonstrated to be inadequate in addgessinpetition concerns arising
from all mergers and acquisitions.

New enhancement test — problems & risks

We are strongly of the view that there is no neethtroduce a reform for ‘creeping
acquisitions’. However, as Treasury has requestdamissions on the proposed
declaration and general prohibition models, these2sgamined below. Irrespective of
which model is considered, the substantive tegthentwo proposals is the same
enhancement test. This is considered first.

The enhancement test, like the substantial lesgafinompetition test, is an analysis
of the change in market power over a temporal dgimenfrom a single acquisition.
However, the rigour and strength of the legal acmhemic analysis in the two tests
are very different. Introducing an additional, weaknerger test has the potential to
damage Australia’s merger laws.

Interpretation of ‘enhancing’

The term ‘enhancing’ has not been previously careid in Part IV of the TPA. The
Macquarie Dictionary definition of ‘enhance’ is ‘taise to a higher degree; intensify
or to magnify’. The Oxford English Dictionary defion of ‘enhance’ is ‘increase
the quality or power of’. ‘Enhance’ does not contany direction on the significance
of the change in competition in a market. It isimappropriately low threshold for
testing mergers as all mergers, to varying degreesld be said to enhance the
acquirer’'s market power.

If ‘enhancing’ is interpreted narrowly to mean angrease, regardless of the increase
being negligible or small, the enhancement test levqurohibit any firm with
substantial market power from engagingainmy merger or acquisition transaction.
This prohibition would apply even if the transaatibas no anti-competitive effects
under section 50. A narrow interpretation would dmnsistent with Treasury's
intention to capture small scale acquisitionsmdty not be possible to prove from an
evidentiary view that a single small scale acquisihas the effect of increasing the
acquirer’s buying power (acquire for less or on enfavourable terms from supplier)
or supplier power (restricting output or increasmiges to consumers) if ‘enhancing’
was not interpreted to mean any increase.

17 i

Ibid p 429.
¥ The Hon Chris Bowen MP, Assistant Treasurer Marisor Competition Policy and Consumer
Affairs, Second Discussion Pap@reeping Acquisitions - The Way Forwag&iMay 2009, p 3.
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If a broader interpretation of ‘enhancing’ is admfjtthe enhancement test would
have a similar impact as the existing section 50 & would assess whether in the
foreseeable future, the small scale acquisitionlevoesult in the acquirer being able
to exercise greater buyer power or supplier poimerasury’s ‘problem’ of piecemeal
small scale acquisitions by a firm with substanti@rket power would not find a
remedy with this broad interpretation of ‘enhancing

Pro-competitive mergers will be prohibited

Implicit in Treasury’s discussion paper and prof@saan assumption that all firms
with market power engaging in small scale acquisgi cause competitive harm.
There are many pro-competitive and efficiency eshanreasons why a firm with
market power may seek to acquire smaller compstitand should not be hindered
from doing so. Whilst it may be possible to seetharisation for a merger under the
enhancement test, the time and costs involvedaratithorisation process may not
mitigate the chilling effect of the enhancement.tes

For example, firms in mature or declining industrigould not be able to grow
organically (growth from an expansion of output sales) to take advantage of
economies of scale. In certain industries, esgdgowth the current decline in the
economy and the global credit crunch, large incurtddace consolidation and
rationalisation in the same way that smaller coitgrstdo. Mergers and acquisitions
that allow incumbents to gain scale economies areglly beneficial to consumers
as this leads to lower consumer prices. The enhagrtetest, in these circumstances,
potentially hurts consumers who would otherwisedierirom the merged entity’s
lower marginal costs.

Firms with substantial market power may also engagaergers and acquisitions to
take advantage of short windows of opportunity towg or diversify into other
markets. Organic growth (a greenfield operatiomyasa viable option for these short
windows of opportunity as organic growth requirenet and risks. For example,
where there is a removal of a regulatory entryiegrfirms with substantial market
power may seek to merge in the same or related atsgao gain a competitive
advantage over rivals (including international cetitprs) by entering the market
quickly. This is pro-competitive as competition ltg very nature is ruthless and
injurious to competitors. The enhancement test diguthese circumstances hinder a
large firm from positioning itself to take advanéagf new opportunities and compete
effectively.

Relevant temporal dimension for the enhancementttes

A proper assessment of competition and competdiffects requires a long term
analysis. This is a settled legal and economiccypia in Part IV of the TPA.
However, a key weakness of the enhancement téstdgection to take a short term
competition analysis. As Treasury’s objective isapture small scale acquisitions as
the measure to prevent creeping acquisitions, diitates or requires a short or
immediate temporal dimension to achieve this objectAcquisitions of one or more
small firms may have nil or negligible effect on ket power over a period of two
years. Over a medium or longer dynamic time horizantual and potential
competitors will respond to changes in market comos and the merged entity’s
market power may be eroded.

The ACCC Merger Guidelines state that section Siges on the foreseeable future
(generally within one or two years) in considerthg market definition and each of
the merger factors, such as barriers to entry, ebibops and vertical relationships of
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a market. In certain merger transactions, an esegedr temporal dimension may be
applicable. For example, in the ACCC analysis ofPBBilliton and Rio Tinto
(October 2008) the long term analysis was up toyears due to the nature of the
large infrastructure projects under scrutiny.

In Re Qantas Airways Limitétl the Tribunal noted:

‘Competition is a long-run phenomenon, a proceses&hultimate
benefits may not always be immediately apparént.’

‘It is barriers to entry and expansion that corderihe ability to
exercise market power... in the absence of barriererttry and
expansion, the applicants’ combined market shasebaaransient®*

In the AGL case?? a major retailer of electricity and gas in theiowal electricity
market sought a declaration that its proposed atopri of a 35% interest in Loy
Yang Power, a major generator of electricity intdita, would be unlikely to have
the effect of substantially lessening competitibhe ACCC argued that Loy Yang's
deliberate strategy of increasing spot prices ¢haifrly price spikes) in response to
supply/demand imbalance was an exercise of marketep The Federal Court
disagreed and found that over a longer term barrier entry were low as
demonstrated by the response of potential enttangsicing signals. Justice French
noted the high spot prices were not “a long runnph@non...It does not amount to
an ongoing ability to price without constraint frammpetition.*

What is lost in the enhancement test is the lomgteompetition analysis, in
particular the erosion of market power over thegloerm. By taking a short term
analysis of the market, undue weight is given &mdrent factors, such as, market
share and Herfindahl-Hirschman Indéxalculations, as some evidence of some
increase in market power.

If a long term analysis is undertaken under theannbment test, the test would be
more consistent with section 50 but would not aslr&reasury’s objective of
stopping piecemeal acquisitions.

Change in substantial market power

The starting point of the enhancement test podésutlies. How would the merger
parties or the ACCC seek to distinguish whether abguirer has some degree of
market power or ‘substantial’ degree of market p@wBoes any level of pricing
above marginal costs (assuming there is any evedehmarginal costs) demonstrate
some degree of market power or ‘substantial’ mapketer? This is a very difficult
distinction to make and under the new enhancenesitand its shorter temporal
dimension, this distinction will be even more @dti and hotly debated.

Treasury’s intentions that small scale acquisitians to be addressed through the
enhancement test again dictates that little or rmahiattention be given to the post-
acquisition competition analysis. Currently, thetsm 50 analysis is a comparison of

19(2004) ACompT 9 (12 October 2004).

2 bid at [421].

L |bid at [435].

“pustralian Gas Light Company (ACN 052 167 405) \stAian Competition & Consumer
Commission (No. JP003] FCA 1525 (19 December 2003).

2 |bid at [456].

4 The ACCC typically measures market concentratidth veference to market shares, concentration
ratios and the Herfindahl-Hirschman Index (HH]I).
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the future with the merger and the future withdwg tmerger. The enhancement test
requires less weight to be given to the future with merger because without less
weight, a single small scale acquisition is unlké&b increase a firm's ability to
exercise market power.

This regulatory approach of a weaker legal and ewdn analysis when considering
the acquisitions undertaken or proposed by a fiith wubstantial market power is
heavy handed. In its Second Discussion Paper, Umgastes that:

‘Some submissions noted that the TPA is generaljjarded to place
greater scrutiny on corporations with existing sabsal market power
in a market®

The precedent relied upon by Treasury and the AGE&Gdopting this tough
regulatory approach is section 46.

Enhancement test is inconsistent with section 46

Currently, section 46 targets corporations withssabtial market power but it does
so with greater safeguards. Section 46(1) is a\etal prohibition and utilises
three tests to determine whether the relevant adndiilegal. These are:

. a substantial degree of market power;
. conduct that amounts to a ‘taking advantage’ of market power; and
. a proscribed anti-competitive purpose.

In other words, section 46(1) prohibits a corparmatihat has substantial degree of
market power from using that market power, or oflie taking actions that depend
on or are facilitated by that market power, forrasgribed anti-competitive purpose.
There is no need for a substantial lessening ofpetition test in section 46(1)
because it is aimed at conduct that uses marketmpdar an anti-competitive
purpose. There is nothing in the wording of secttfi{l) that characterises the
existence of market power alone as ‘harmful’ orhvded.

In contrast to section 46(1), the proposed enhaanetast characterises the existence
of substantial market power as ‘harmful’ and weakiére competition analysis of the
merger transaction to capture small scale acquisiti The economic rationale for
this regulatory approach is not clear and the aggras not supported by section 46.

The commercial consequences of a public finding I§ourt that a corporation has a
substantial market power in section 46 litigatismo different to the ACCC finding
the same in an informal merger clearance settirggh Bre public statements that
contain commercial ramifications. However, in sewti46 litigation, access to
detailed information on pricing and costs are add, expert economists are called
to interpret data and form a view on whether a a@ton has a substantial degree of
market power. Evidence is tested in an adversematext. In contrast, in an informal
merger clearance setting, neither the merger pamnte the ACCC have access to this
information but rather qualitative information isad in assessing subsection 50(3)
factors. The risks of getting it wrong are highertihe informal merger clearance
context.

From a regulatory point of view, where corporatiovith substantial market power
are targeted, a strong competition analysis is irequto ensure pro-competitive
mergers are not hindered. In contrast, the enhagaetast appears to weaken the

% Note 18ibid at [7]. Treasury refers to the ACCC submissior (sete Zbid p 10) on section 46.



The General Manager
Competition and Consumer Policy Division
The Treasury 9

4.2

4.3

4.4

competition analysis to capture small scale actipins. This type of heavy handed
regulation does not appear to be warranted giveastiry’s own view that section 50
is ‘functioning well in the majority of mergers aadquisitions case$’.

Declaration model

The declaration model is a step further in regmaiotervention than the general
prohibition proposal. It labels specific corporagoas having ‘substantial market
power’ or specific sectors of the economy as bé&uhgisk of creeping acquisitions’.
It is unclear what information or criteria would applied by the Minister in making
such a declaration or by the ACCC in making reconuations to the Minister.
Currently, before a declaration is made, firms ad have any rights to provide
information or engage in discussion on competiigzues such as barriers to entry or
to assess whether a declaration is appropriatedéblaration is unilaterally made by
the Minister). If declared, it is also unclear whights affected firms would have to
appeal such a label. Whilst the declaration mafobea limited period of time, there
are no review prospects to take into account madkeinges and whether the
declaration remains appropriate.

Discriminatory cap on growth

The primary concern with a declaration model ist tidaclared industries or
corporations would effectively have a cap placedtiwgir ability to grow through
acquisitions, as the enhancement test may prohihjt acquisition. The Dawson
Committee Report considered the proposal to havarket cap placed and rejected
it as unduly stifing competition and protectingethunsustainable position of
inefficient competitors’

Furthermore, whilst declared industries are asdessder the enhancement test, a
similar firm with identical cost structures and ketr conditions in a non-declared
industry would continue to be assessed under thetautial lessening of competition
test. This may result in different industries benegulated differently without an
economic rationale to justify the different regolgtmodels.

ACCC'’s presumption will be to block the merger

Any declared firm will be approaching the ACCC ommarger transaction will be

faced with a strong presumption (express or tée#t) the merger should be blocked.
A declaration of market power is likely to influenthe ACCC's factual analysis on
whether the firm does have a substantial marketepoimformation presented by
parties to the ACCC is also likely to be selectvelnalysed with a view to

confirming the Minister’s declaration or the ACCQGsvn recommendation to the
Minister to declare a corporation or industry.

%6 Note 18ibid at [13].
%" Note 5ibid Dawson Committee Report p 67.
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Commercial implications for both models

Whether the starting point for creeping acquisitianws is a general prohibition or a
declaration model, there are serious commercialiGafons that arise from both
models.

Small businesses exiting from the market

Laws targeting firms with substantial market poweaking small scale acquisitions
impact on small businesses seeking to exit the @hark

Firstly, the assets of the small business are watiexd if there are restrictions on the
choice of buyers available, especially larger bsyédrhe value of the goodwill
associated with a small business may only be magitnby maximising the number
of larger bidders. The proposed reforms may réaudimall business owners losing
the value of their goodwiill.

Secondly, any barrier to the exit strategies oflsmasiness may discourage entry
into the industries where there are currently coe or two large firms, thereby
lessening the competitive restraint that small cetitgrs and the threat of new entry
has on incumbents.

Thirdly, the proposed models may present oppotsifor gaming. A rival bidder in

a tender for a small business acquisition coulgeréie enhancement test or point to a
finding of substantial market power by the ACCCdeclaration by the Minister to
discredit a higher bid or discourage larger biddiens tendering.

Increased deal costs

A general prohibition on creeping acquisitions effifeely introduces a compulsory
notification regime for firms with some market povand may result in an increase
in informal merger clearance applications. A gehgeohibition would mean
additional fees for legal and expert economic aslvit dealing with the ACCC.
These considerations add substantial costs to meegesactions.

Increased regulatory risks

The proposals increase regulatory risks and thes essociated with the management
of those risks. Merger parties face the risk thatACCC would publicly find one or
more of the merger parties to have a substantiglegdeof market power. This has
significant ramifications for corporations as theyl be under closer scrutiny under
many trade practiceprovisions, such as, section 46 (misuse of marketep) or
under sections 51AB or 51AC (unconscionable corjduct

Declarations of substantial market power by the ider will have similar
ramifications for corporations.

Increased gaming risks

Competitors may also seek to use the ACCC'’s firglimgthe Minister's declaration
of substantial degree of market power in tendet lzids for their self-interest. A

competitive tender by a firm found to have a sulitsdthdegree of market power in a
merger transaction may lead to allegations of poeglapricing (section 46) by

competitors of that firm.
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Two merger tests

As a matter of regulatory policy, having two te&is mergers is problematic as it
opens the door to gaming by rival competitors.

In non-confidential merger assessments, the ACECkely to be faced with the
prospect where the merger parties would argue hthaing passed the substantial
lessening of competition test, the merger shouldslgmed off as not raising
competition concerns. Spoiler submissions fromliidders and competitors would
argue strongly the acquirer has substantial mgpk&ter and should be assessed
under the enhancement test. This would pose clggiteto the ACCC in filtering the
responses it receives from market inquiries, redponto spoiler submissions and
increase regulatory costs.

Change in management behaviour

From a business perspective, management may Hdatethby the ACCC's findings
or the Minister’'s declaration of substantial degpéenarket power in their legitimate
commercial decision making. Management decisionsc&ming product pricing,
tenders and bids, commercial negotiations and ctitiyeegrowth strategies may be
impacted by the fear of triggering a host of trpdactices issues. The real economic
harm to competition and consumers from a law oepirey acquisitions may be the
change in management behaviour. Where managemeninhkibited, the loss is
dynamic efficiency of innovation, growth and lovesrsts.

The Hon Lindsay Tanner, Minister for Finance andrdgelation, condemned
unnecessary regulation:

‘As well as imposing specific compliance costs,ulatjon can also
have a choking effect on entrepreneurship, riskatak and
innovation.?®

The commercial ramifications identified above arertfer amplified when
considering that more than one business may habstatial market power in a
market. A declaration in an industry may therefonpact on more than one large
competitor in a market.

The way forward

Section 50 has a variety of flexible tools thaba# a thorough analysis of a small
scale acquisition. Section 50 has not been pravée deficit in addressing economic
harm in mergers and acquisitions. If there is & das changing Australia’s merger

laws, it requires greater articulation and congdennalysis then has been put
forward to date.

Treasury may take the approach that supplemengntgios 50 would nevertheless
strengthen Australia’s merger laws. However, traitse of the enhancement test is
that it weakens merger analysis to capture pieckawpuisitions. The enhancement
test also hinders mergers as a mechanism to unpocluctive and dynamic
efficiencies and promote competition in industries.

If there is no clear evidence of an economic harmlegal need for a ‘creeping
acquisition’ law, section 50 should not be inappiately augmented.

8 SpeechRelieving the Burden on Business — Labor’'s DeraipiaAgenda,Address by The Hon
Lindsay Tanner MP to the Sydney Institute Sydnéwr$day 26 February 2008, p 3.
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If Treasury requires any further information comieg this submission, please contact John
Kench or Anusha Kangatharan.

Yours faithfully

John Kench Anusha Kangatharan
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