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The National Consumer Credit Protection (Transitional and Conseque
(Act) sets out the transitional and consequential arrangements to sup
regulation of credit from the States and Territories to the Commo

rovisions) Act 2009
the transfer of the

Section 6 of the Act provides that the Governor-General may make regul
required or permitted by that Act to be prescribed, or nec
carrying out or giving effect to that Act.

prescribing matters

Schedule 1 to the Act deals with the transition fro [ ided i it Code to
the new consumer credit regime provided for in both the Nati Consumer Credit‘Protection Act
2009 (Credit Act) and Schedule 2 to the Act, including:

. the application of the existing legislat ion to legal proceedings that

arose before the change;
. the rights or liabilities a person may ha

Schedule 2 to the Act sets ersons currently engaging in credit activities to
become registered wi stments Commission (ASIC), prior to
dments to other laws.

are to be provided for in regulations. Details of the
ditions that need to be satisfied before the power to make the
xercised.

The Regulations are a
2003.

slative instrument for the purposes of the Legislative Instruments Act

The Regulations will commence on the day Schedule 1 to the Act commences (except regulation 8
which commences on the day item 22 of Schedule 1 to the Act commences).



ATTACHMENT

Part 1 Preliminary

Requlation 1 — Name of Requlations

Regulation 1 provides that the name of the Regulations is the National Consumer Credit Protection
(Transitional and Consequential Provisions) Regulations 20009.

Requlation 2 — Commencement

o the National
s) Act 2009 commences
o that Act commences..

Regulation 2 provides that the Regulations commence on the day Sche
Consumer Credit Protection (Transitional and Consequential Provisi
except regulation 8 which commences on the day item 22 of Sch

Requlation 3 — Definitions

Regulation 3 defines words and expressions that are u
Act to mean the National Consumer Credit Protecti
Act 2009.

in the Regulations. T ludes defmmg

Requlation 4 — Meaning of Associate

Regulation 4 provides for the definition of the
reference (the associate reference), in relatio

es of interpreting a
rson), to an associate.

Part 2 Transitional provisions

Requlation 5 — Appli particular sale contracts

Regulation 5 provides tha ~ the National Credit Code (which relate to
to the provision of credit, before 29 May

Regulation 6 provi a State or Territory “Government Consumer Agency” is a party to
an existing co i

Regulation 7 provides that, during the transitional period, ASIC must undertake extensive industry
consultation, and work closely and cooperatively with stakeholders to develop guidance material
and to explain and clarify the requirements of the Credit Act.



Requlation 8 — Transfer of assets or liabilities to ASIC

Regulation 8 provides that a transfer agreement may be entered into between ASIC (or on behalf of
ASIC) and a referring State or Territory. The transfer agreement may determine how assets or
liabilities relating to the regulation of credit providers may be transferred to ASIC from a referring
State or Territory or an authority of a referring State or Territory.

Part 4 Registration

Requlation 9 — The conditions on the reqgistration

Section 14(7) of the Act provides that the registration is subject to the s set out in the

regulation.

This regulation imposes conditions in respect o practical arrangements that
ensure licensees persons provide ASIC with i

information enhances ASIC’ egulatory functions in respect of
supervising those licensees i hen persons, both consumers and
industry bodies, seek info Credit Register that this data is current.

Sections Act require a person to be registered or licensed to engage in
credit i

ptions, so that persons meeting specified criteria do not need
d licensing requirements under the Act.

they engage in credit activities while performing functions, or exercising powers, in any of the
following capacities or circumstances:

. an official receiver or trustee within the meaning of the Bankruptcy Act 1966;

. a receiver, receiver and manager, or liquidator;

. a person appointed by a court to engage in a credit activity;

. the Public Trustee of a State or Territory;

. an administrator of a body corporate;

. an administrator of a deed of company arrangement executed by a body corporate;
. a trustee or person administering a compromise or arrangement;

. a personal representative of a deceased person, other than a deceased licensee;



. a personal representative of a deceased licensee (with Regulation 2.8(3) limiting the period of
the exemption until either six months have elapsed, the estate had been distributed or the
personal representative has been removed);

. a person administering a bankrupt estate or the winding up of a body corporate or partnership;
and

. registered debt agreement administrators, administering debt agreements under Part IX of the
Bankruptcy Act 1966.

Subregulation 10(4) exempts financial counselling agencies that may engage in credit activities in
the course of providing their services. The exemption only applies where the agency meets certain
conditions, including that:

. no fees or charges are payable by the client for any aspect of t
. the financial counsellor is appropriately trained to engage in
. the financial counsellor is a member of, or is eligible for

counselling association.

The regulation defines financial counselling associati
counsellors in Australia.

. a person authorised
provide credit.

services in relation to the particular credit contracts or consumer
ise engage in credit activities.

Requlation 11 — Perso empt from being reqistered — persons holding a licence under a State or

Territory Act

Regulation 11 exempts a person from the need to be registered where:

. the person engages in credit activities by:
- demanding and receiving meetings from borrowers or guarantors under credit contracts;
—  enforcing rights in relation to taking possession of property secured by a mortgage;

. the person either holds a licence or authorisation under a specified State or Northern Territory
Act to engage in those collection activities or is authorised by a licence holder in accordance
with a specified Act; and



. the person is authorised in writing by a registered person or a licensee to engage in the credit
activities.

Subregulation 11(3) provides that the exemption only applies for a 12 month period.

Debt collectors are already subject to licensing requirements in every State and in the Northern
Territory. The exemption means that debt collectors are not subject to dual licensing regimes.

Requlation 12 — Persons exempt from being registered — third parties

Regulation 12 exempts a person from the need to be registered where the person only engages in
credit activities on behalf of a credit provider, a mortgagee or a person the beneficiary of a
guarantee by:

. selling or transporting property of a debtor or guarantor;
. giving or sending notices or documents to a debtor or gua

Requlation 13 — Persons exempt from being registered i i redit assistance

Regulation 13 exempts a person from the need to be r

. the person is a supplier of goods or serwces
. the supplier only engages in credit activiti idi it services in relation to a credit
contract or consumer lease; and

where the supplier is a related body corporate of the linked credit provider or linked lessor;

. where the supply-of the goods or services is the result of an unsolicited meeting or phone call
to the consumer - a supplier cannot rely on the exemption where, for example, the goods or
services are being provided as a result of door-to-door canvassing.

Requlation 14 — Activities exempt from being credit activities

Regulation 14 exempts the following credit activities from the Act:

. credit assistance provided by a lawyer in the lawyer’s professional capacity in relation to
matters of law or in the ordinary course of legal activities;



. credit activities undertaken by a registered tax agent in the ordinary course of the tax agent's
business;

. where the only credit activities engaged in is engaging in communications that consist only of
passing on factual information to the consumer;

. responding to requests for information in relation to the cost of a credit contract, or the terms
or conditions of a credit contract; or

. activity done in the course of work of a kind ordinarily done by clerks or cashiers.

Activities undertaken by lawyers

The following conduct by lawyers is exempted by subregulations 14(2) and (3):

client's instructions.
. engaging in credit activities on the instructions of a
necessary part of acting on those instructions.

These exemptions will enable lawyers to act for eithe eding to
hold a licence, where their conduct comes within the ord
is otherwise within the exemption.

Activities undertaken by registered tax age

may amount to credit activities. This conduct i gulation 14(4) where itis a
necessary part of the tax ag ivities.

g a document which might otherwise amount to
redit assistance.

It is intended that some communications in relation to the provision of factual information (that is,
objectively ascertainable information whose truth or accuracy cannot be reasonably questioned) will
generally not involve the provision of a credit service, and therefore will not constitute engaging in
credit activities.

The exemption in subregulation 14(6) deals with this situation and provides that this conduct does
not, by itself, constitute engaging in credit activities where:

. the factual information is limited to information about either the cost or an estimate of the
likely cost of a credit contract or lease, or the terms and conditions of a credit contract or
lease;



. the information is only provided in response to a request by a person, and is not provided in
an unsolicited way; and

. the provider could have complied with the request by giving the other person information
about one or more other credit contracts or leases, but elected not to do so.

Clerks and Cashiers

Subregulation 14(7) exempts an activity if it is done in the course of work of a kind ordinarily done
by clerks or cashiers. If a consumer asks a person to assist him in filling in the application form for
a credit product (for example, photocopying documents provided by the consumer or faxing a
completed application form) the assistance provided by the person may be a credit activity as the
person is assisting the consumer to apply for a credit contract. This exe n ensures that conduct
of this nature, which is more appropriately characterised as administrative, does not constitute
engaging in a credit activity.

Requlation 15 — Activities exempt from being registered

The exemption allows persons who may otherwise be acti i diary within the meaning
of section 9 of the Credit Act to rely on the e 2 thel is minimal, in only passing
on contact details to the borrower.

Subregulation 15(3) i is irement to hold a licence where a person only
engages in credit activ i i i he credit is already largely, but not entirely,
exempt from the require



