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Foreword

On behalf of the Australian Automotive Aftermarket Association, I would like to offer our
thanks to the Commonwealth Consumer Affairs Advisory Committee for their invitation to
respond to the Issues Paper on Consumer Rights - implied warranties and conditions.

The Issues paper provides a sound foundation for addressing the effectiveness of current laws
governing the consumer’s right to a refund or to have faulty goods replaced. We appreciate
that many complaints are received from consumers of electronic products and whitegoods;
products that rarely need to be maintained or serviced by professionals during the warranty
period unless the item is faulty.

Whilst the paper analyses the issue of faulty goods and the consumer experience during the
repair and compensation process, the Issues paper is not overly concerned with servicing and
maintenance by external professionals during the warranty period.

Our intention in providing this submission is to place the unique experience of our industry
before the CCAAC. It is our view that within the automotive aftermarket and servicing
industry, consumers are routinely misled in relation to their warranty rights and the value of
additional warranty cover. Misleading warranty information and practices carry a high price
for consumers: Each year, Australia’s 15 million vehicle owners spend about $8 billion on parts
and services. Ensuring that owners are fully aware of the warranty conditions and can access a
competitive price for their vehicle parts and services can make the difference between
affordable and unaffordable motoring.

Vehicles are regularly serviced during the warranty period - in fact, in order to maintain the
warranty, owners are obliged to service their vehicles according to the car manufacturer’s
specified cycle. This adds an additional complexity to the warranty issue. During the warranty
period, it is expected that faulty items are replaced at the manufacturers cost. However, most
of the car servicing costs will relate to ‘replacement’ parts, components of the vehicles that are
not under warranty and are designed to be replaced on a regular basis. Similar to a vacuum
cleaner - the manufacturer will require that you purchase appropriate replacement filters and
dust bags, and the warranty will not cover these replacement parts. If the vacuum cleaner
does not work, the warranty will not apply if it is owner has failed to replace these components
on a regular basis.

Much of this misinformation is caused by the car makers. Imagine if you were led to believe
that you must buy only one brand of vacuum cleaner bag, the one recommended by your
vacuum cleaner manufacturer. If you understood that using any other lower cost generic bag
would void your warranty, you would be inclined to pay the extra for the ‘genuine’ or ‘original
equipment’ bag. This is a good illustration of the market distortion in our industry -
consumers are generally under the impression that they must use ‘genuine’ parts or the
warranty will be void.

Car makers do not make many car parts and they certainly do not make replacement parts.
These parts are manufactured by the car makers supply network and delivered to the car
dealerships for use in servicing vehicles under warranty. In 2005 The Australian Competition
and Consumer Commission issued a statement that the use of independent replacement parts
will not void the warranty and the use of the term ‘genuine’ parts is not necessary. However,
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this paper will provide examples of blatant, misleading warranty information provided to new
car owners that leave absolutely no doubt in the consumer’s mind that they are required to
have their vehicle serviced at the same place they purchased their car and use ‘genuine’ parts ~
a mindset actively encouraged by the car dealers and the vehicle manufacturers.

Given the experience of our industry, we welcome a dialogue that would lead to a new national
consumer law framework that supports the consumer’s right to open market competition in
vehicle servicing and replacement parts for vehicles under warranty. On behalf of our industry
I thank you for providing AAAA with a constructive opportunity to participate in this review
and we would welcome an opportunity to meet with the CCAAC to continue this dialogue.

Peter Hein
President
Australian Automotive Aftermarket Association
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Executive Summary

The Australian Automotive Aftermarket Association welcomes the Commonwealth Consumer
Affairs Advisory Council (CCAAC) enquiry into the adequacy of statutory implied conditions
and warranties. Our experience of the use of warranties in the automotive industry is that the
existing laws and the regulations used to enforce these laws are inadequate and do not protect
consumers rights. This submission has been prepared by the Australian Automotive
Aftermarket Association, (AAAA) to assist the CCAAC in their examination of the existing laws
on statutory warranties and implied conditions in the Trade Practices Act 1974 and state and
territory fair trading and goods law.

It is our position that much of the negative consumer experience with product warranties has
been caused by the increased practice of motor vehicle dealers offering extended warranties at
the point of sale. These warranties are often offered at no additional cost to the consumer.
However, these warranties have restrictive provisions on the choice of repairer and parts used,
contain ambiguous language and do not clearly specify the additional benefits in the contract
over and above the consumer’s basic statutory rights. '

Another questionable practice by motor vehicle manufacturers is the use of statements in
vehicle hand books that imply that using an alternative repairer to the accredited network of
the particular manufacturer may impact on vehicle performance or void the vehicle’s statutory
warranty. We believe, that in many cases, these statements are designed to influence the
vehicle owner to purchase a specified brand of part for the entire life of the vehicle. We
submit that this practice could be viewed as a breach of the exclusive dealing provisions of the
Trade Practices Act and yet this is common practice in the industry.

It is the position of the AAAA that the best way to ensure a fair and transparent market for
vehicle consumers is for the preparation of a National Consumer Law that legislates for a clear
definition of the differences between voluntary, statutory and extended warranties and ensures
consistency and clarity in the terminology used. In our view the use of the term ‘warranty’
should be restricted to ensure that expensive and uncompetitive ‘service contracts’ are not
offered under the term ‘express warranty’. The term ‘warranty’ is used when the product on
offer is actually a type of insurance product or a service contract for replacement parts. All
new car documentation and representations should contain clear explanations to assist
consumers to understand their entitlements under the various warranties. The national law
framework should protect the term ‘warranty’ to ensure that it is not distorted in the market
place and used to badge services that are either insurance policies or service contracts. This
guidance must apply equally to the independent aftermarket and the vehicle manufactures
and their accredited dealer networks to ensure full industry compliance.

We also call for a review of the practice of including conditions in voluntary warranties that
specify that ‘genuine parts’ must be used in vehicle servicing. Due to the complexity and
interrelationship of the aftermarket supply chain this condition has the potential to create
confusion, increases the cost of replacement parts, makes it difficult for the consumer to
comply fully with their contractual obligations and serves no useful purpose.

Vehicle servicing is a requirement of the owners responsibility under the warranty.
Replacement parts are not guaranteed and the cost of servicing a new vehicle is expensive.
Owners become confused - if the car is still under warranty why is each service so expensive?
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This is a common concern from consumers who reasonably expected that purchasing a new
car would reduce result in minimal repair costs. There are significant market inadequacies, an
absence of competition, misleading information and high degree of consumer confusion. The
result is the cost of servicing and repairing a new vehicle under warranty is expensive for
consumers. Much of this confusion arises from the misuse of the term ‘warranty’ and the
tendency for car dealerships to use the term ‘warranty’ when they are really referring to a car
repair ‘service contract’ for the period immediately following the voluntary warranty expiry.

This is a significant issue for the membership of the AAAA. The industry is aware that
significant drop in the market share of independent repairers caused by anti-competitive
behaviour related to extended warranties and restrictive sales of manufacturer captive parts,
will force the closure of independent repairers, reducing freedom of choice for the consumer
and driving up the cost of vehicle ownership. '

Summary of Recommendations
The Australian Automotive Aftermarket Association recommends to the CCAAC that
consideration be given to the following:

» The requirement for national leadership, consumer law and enforcement regulations to
provide a clear definition of the differences between statutory and express warranties and
ensure consistency and clarity in the terminology used. The term ‘warranty’ should be
subject to restrictive use, must be clearly defined and delineated from other service options
including insurance and vehicle serving contracts.

» The AAAA supports the position that a new consumer law framework should incorporate a
stand-alone statutory regime where the regulator can bring action on behalf of the
consumer (along similar lines to NZ) to address systematic trader contravention of
statutory rights.

= All new and used vehicle warranty documentation and representations should contain
clear explanations so that consumers fully understand their entitlements under the various
warranties. It is our view that the ACCC 2005 statement on the use of automotive parts
that are ‘fit for purpose’ should be printed on all warranty material for all vehicles.

» All documentation and representations should contain appropriate product disclosure
statements. If the extended warranty contracts are to contain conditions that result in
commissions or payments to the repairer, these relationships should be disclosed to the
consumer.

» Legislation and enforcement should prevent vehicle manufacturers and car dealers from
the practice of including conditions in express warranties that specify that ‘genuine parts’
must be used in vehicle servicing. These conditions have the potential to create confusion,
make it difficult for the consumer to comply fully with their contractual and warranty
obligations and may violate consumer statutory warranty rights. '
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New Vehicle Warranties

The most significant factor influencing the lack of free and fair competition in the automotive
aftermarket is the lack of understanding by consumers on the differences between statutory
and express warranties, which is caused by the absence of any disclosure requirements on car
dealers when offering these contracts at the point of sale.

Despite attempts by the ACCC to outline consumers rights under the Trade Practices Act and
clarify the differences between statutory and express (voluntary) warranties, significant
confusion still exists with automotive parts and accessories manufacturers and distributors,
vehicle repairers and the general public in relation to:

®  Where statutory warranties begin and end;

» How to differentiate between statutory and express warranties in documentation provided
by the vehicle dealers at the point of sale; and

» Exactly what additional benefits to the consumer are included in some express and
extended warranties?

Much of this confusion has been caused by the increased practice of motor vehicle dealers
offering “express” warranties at the point of sale at no additional cost to the consumer. These
warranties contain restrictive provisions on the choice of repairer and parts used, contain
ambiguous language and tie the consumer into a long term service schedule with a specific
dealer or group of dealerships. It is our contention that many of these contracts do not
provide any additional benefits over and above the consumer’s basic statutory rights and have
the practical effect of diluting the protection for the consumer provided by the Exclusive
Dealing Provisions of the Trade Practices Act.

The lack of disclosure requirements on extended warranties at the point of sale forces the
consumer to make a decision to enter into a long term contract without all of information
required to make an informed decision. It is our fear is that if left unchecked this trend could
have a significant impact on competition in this sector and will continue to force up the price
of vehicle ownership in Australia.

Is time for Australian governments to address the growing practice by dealers of
signing customers to so-called ‘extended’ warranties, which have restrictive
provisions on the choice of repairer and parts used, and tie customers to long
term service schedules with the car dealer. Many of these contracts provide
little benefit that is additional to the consumer’s basic statutory rights.
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Statutory Warranties

Under a motor vehicle’s implied or statutory warranty, dealers are only entitled to insist that
any servicing of cars they sell is carried out by qualified staff, according to the manufacturer’s
specifications and using genuine or appropriate quality parts where required. Provided these
conditions are met, regardless of where the car is serviced, the statutory warranty would
remain intact. Should the parts installed fail or not perform satisfactorily the consumer has
rights against the fitter and/or manufacturer of the replacement parts. Under the exclusive
dealing provisions of the Trade Practices Act, a dealer is not able to limit their obligations
under the warranty or refund provisions or make any representations to this effect e.g. that the
warranty is void if the vehicle is not serviced by the dealer or it's agent. However, the
exclusive dealings provisions are rarely enforced in this industry and it is common practice to
issue misleading information to consumers. In our experience the vast majority of new car
owners are under the false impression that they are obliged to take their vehicle back to the
dealer for servicing and must use ‘genuine parts’ as a condition of the car’s warranty.

Express Warranties

Express or voluntary warranties are generally offered by a dealer and normally state a specific
time period. Generally, dealers are able to place conditions on an express warranty. These
could include conditions that void the express warranty if the vehicle is not serviced by an
authorised dealer or if the parts used are not the same as those fitted as original equipment.
Express warranties operate in addition to statutory warranties and cannot restrict the
provisions of the statutory warranty, which is implied in every consumer sale. There should be
no doubt, however, that car owners do not know that that they have statutory warranty rights
and they are certainly not aware that express or voluntary manufacturer’s warranties are not
permitted to over ride these statutory rights. The car owner will examine the material
provided by the car dealer, which will detail the express warranty conditions without detailing
the statutory rights. There is an expectation for the consumer that when the express warranty
expires, their rights to repair or refund also expire.

Australian Competition & Consumer Commission Vehicle Warranty Advice to

Consumers
Despite the Australian Competition and Consumer Commission issuing a statement on this
matter in 2005, the information in the market place consistently contradicts the ACCC advice
to consumers:

New vehicle warranties: In relation to general servicing, motor vehicle dealers are entitled
to insist that any servicing performed on cars they sell is carried out by qualified staff;
according to the manufacturer’s specifications, and using genuine or appropriate quality
parts where required. Provided these conditions are met, regardless of where you choose
to get your car serviced, your warranty will remain intact.

Genuine or appropriate quality parts?: The issue here is not who manufactured the
part/s, it is whether the part/s are fit or appropriate for the purpose intended. If a part is
non-genuine, but is interchangeable with the genuine part, it could be seen as being fit or
appropriate for the purpose and would therefore not void the manufacturer’s warranty.
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Express warranties are usually specified under the agreement with the dealer; it might
state a specific time period, maximum liability and limitations. Express warranties
operate in addition to statutory warranties, and cannot restrict the provisions of the
statutory warranty, which is implied in every single consumer sale. Generally dealers will
be able to place certain conditions on the express warranty given to buyers. A consumer
may void their expressed warranty if, for example, the car is fitted with non-genuine
parts. However, the statutory warranties will continue to apply unless the service of the
independent mechanic or the fitting of the non-authorised part caused the fault.

Dealers are not permitted to limit their obligations under the warranty and refund
provisions of the TPA or fair trading legislation, or make any representations to this
effect, e.g. that the warranty is void if the vehicle is not serviced by the dealer or its agent.
You are effectively covered by both warranties. The express warranty may offer you some
further cover above and beyond the cover you have under the statutory warranty.

Summary of Current Practices and Issues in the Market Place

An example of industry practice forms attachment 1. The contract wording is taken directly
from an “express warranty” offered to the AAAA when we purchased a new Commodore from
McGrath Holden in Sydney in July 2006. The “warranty” was offered free of charge and claims
to offer extended warranty protection for 5 years or 200,000 km. Conditions include a
requirement that the vehicle be serviced at six month intervals (or every 10,000 km) only at
McGrath Holden. The contract is voided if the vehicle is serviced by anyone other than
McGrath Holden - including other Holden accredited service operations. In the summary and
application page the following terms are used in reference to warranty: “manufacturer’s cover”,
“manufacturer’s full warranty”, “dealership’s statutory warranty”, “mechanical protection plan”,
“fixed price service plan.” In the contract notes it states “if your vehicle is still under
manufacturer’s cover, you will enjoy the benefits of the extended plan if the car is serviced by
us, in accordance with the specifications set out in the owner’s manual, at prevailing rates,
until that warranty expires. After that you will enjoy our six-monthly/10,000 kilometre
(whichever occurs first) fixed price service plan”.

Under “The Plan” it states in the event of any failure of any component listed under the plan it
will repair or replace the part up to a maximum value of $2,000 for each repair. With respect
to parts, “failure” is defined as “the inability of any covered part to satisfactorily perform the
function for which it was designed.” Our interpretation of this contract is that they will
honour the statutory warranty until it expires, then warrant any future workmanship and parts
fitted after the expiry of the statutory warranty — which they are required to do under the
Trade Practices Act anyway. It is our position that “express warranties” such as this do not
clearly define what benefits are being offered in addition to the consumers implied rights in
each sale and as a result, create confusion for the consumer. These types of contracts could
also be viewed by some as simply a strategy by the dealer to avoid the Exclusive Dealing
Provisions of the Trade Practices Act.

Another practice employed by motor vehicle manufacturers is the insertion of statements in
vehicle hand books that imply that using an alternative repairer to the accredited network of
the particular manufacturer may impact on vehicle performance or void the vehicle’s statutory
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