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Competition Policy Review Submission 
 
Competition Policy 

 

Competition is a process, not an outcome. It should not be clouded by “economic 

correctness.” Competition is supposed to “foster” efficiency but does that follow where 

unfettered markets lead to fewer players in a market and “managed competition” 

evolves. 

Competition policy should be about economic democracy- anyone is able to participate 

and be free to make their own decisions. Competition at the end of the day is about 

competitors. It is folly to foster competition without developing processes to ensure that 

competitors are not restricted in providing competition. 

Competition policy is designed to facilitate competitive markets and not to legislate the 

right to compete. 

It is critical that entry is possible (and exit) and participants can expand and not be 

hindered unnecessarily.  

Added to this is an element that is not economic as such but more about fair conduct 

and that is the concept that no business has the right to dictate the operations of 
another business under any duress or economic power. This is part of a dynamic 

market and the incentive to compete. This latter point is all the more important now as 

more and more sellers of goods and service have as their main competitor their 

suppliers and the latter will have a tendency to interfere. This conduct may not meet the 

legal test on substantial lessening of competition (SLC) but will inhibit competitive 

dynamics and incentives. 

Competition policy and Competition law 

There are often misconceptions between Competition Policy and Competition law. 

Competition law directly affects firms rather than industries or the whole economy. That 

appears often forgotten when talking about competition law, too much is expected of 

competition law by some commentators. 
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Freedom from government regulation of industry is often seen to be necessary in the 

interests of enterprise/innovation and competition. The whole point of that must be that 

competition is seen as doing the regulating that otherwise governments would do, 

However, if competition is to perform that function then it needs to be effective 

competition. 

If companies themselves restrict competition then the industry is regulated not by 

government regulation but by private regulation. That is where competition law comes in 

and competition policy that limits the company’s ability to regulate. 

Competition cannot be the only regulator, both Government and private regulators can 

be desirable but they need not interfere with competition.  Essentially there has to be a 

foundation or framework provided for competition to work effectively. Yet in competition 

law restriction on competition must be substantial, in the real world of cut and thrust any 

restriction on competition may impact on the ability to compete. 

Small business is impacted by this framework.  

 Small business asks if competition is so important why does regulation not impact on 

any restriction on competition and not only on a substantial lessening in what are often 

broad markets. Markets that often appear alien to small business. The 1965 Trade 

Practices Act had a ‘restriction on competition” test and then a non-exclusive listing of 

conduct that may restrict competition. 

During the past two decades, the rapid pace of technological change and innovation, 

coupled with ‘globalization’ has intensified competition, and new products, services, 

business organizational forms, industries and markets have been created. 

As ’winners and losers’ emerge in the market place, there have been calls for 

government regulation—especially by registering complaints with competition 

authorities. Assessing competition in dynamic and innovation markets and establishing 

whether consumers are adversely affected poses risks. Application of conventional 

investigative techniques to define markets, and gauge ‘market power’ could result in 

misinterpreting pro-competition business behaviour as being anticompetitive, and 

dampen innovation, productivity and economic progress. 
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 Modern competition law and policy aims at protecting and promoting the competitive 

process and not competitors. Insulating businesses from competitive forces fosters 

mediocrity, misallocation of society’s scarce resources and ultimately contributes to a 

lower standard of living. 

However, promoting the competitive process does entail a need to facilitate 
competitors to compete. “Competition uber alles” is not a viable option in the 
competitive process as it will eventually lead to anti-competitive structures. 

Regulatory Impediments to Competition. 

Ideally there should be no regulatory impediments to competition but that is simplistic. 

Removing some so called impediments could add to anti-competitive structures in the 

long term, for example ,it is easy to advocate the removal of planning restrictions but 

that may mean that the major players will simply expand, that in itself becomes a 

foreclosure issue. In the ACT ALDI could only enter the grocery market after the ACT 

Government intervened to allocate some sites to ALDI.  

Having said that, all such regulatory impediments should be subject to a legislative 

review as was done following the Hilmer Report BUT such reviews should be 

transparent and should also highlight negative aspects of the removal of such 

impediments. Especially as the previous compensation regime is unlikely to be 

repeated, compensation that was normally paid to governments and not to those who 

were impacted by the changes.  

Government provided goods and service and competitive neutrality, 

Government’s commercial operations should all be reviewed to see what is best for the 

public. Competitive neutrality needs to be re assessed and another way found to police 

it.Some private rights of action might act as a way to police competitive neutrality. 

Further government agencies should not be exempt from normal commercial law, such 

as Australia Post being exempt from some aspects of the CCA. 

Governments in their acquisition of goods and services should be bound by the same 

laws as commercial players. The phrase “in the course of business” in Sections 2 (A)-

(C) in the CCA should be expanded to cover all commercial dealings by governments at 

all levels. 
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Competition law 

The existing law (CCA) and it predecessors, has served Australia well but needs some 

refinement and simplification. Australia has had competition law since 1906 but the 

current framework became law in 1974. There have been great changes to the 

Australian and global economy since then and there have been changes to the law to 

accommodate domestic and global issues. 

Nevertheless the current law is far too complex, often said to be due to our Constitution 

but the system of Schedules, an alphabet soup of sections and complex drafting is 

confusing. There must be a better way. 

Yet we should not be deceived by some overseas examples that look simple but need 

to be read in conjunction with decades of court decisions, exemptions from the law in 

other statutes and courts adopting tools such as the rule of reason to get around 

inflexible legislation. Over simplification may well give regulators and Courts too much 

discretion. 

NZ has a reasonable model. It, off course, is not a federation. 

The definition of market- that is a question of fact and not definition. Artificial market 

definitions have perverse effects. Some consideration of the necessary level of anti-

competitive impact on markets may be worthy of consideration. Is SLC the appropriate 

test? 

Misuse of market power- this is a vexed issue. There is a sound argument to change 

the section to add a competition test and an effects test and take out the need to 

prove taking advantage. 

However, that may have some unfortunate impacts as long as an impact on competitors 

stays but to take that out will be a wrong signal to small business. Further what of a 

situation where a business with market power deliberately eliminates small players and 

particularly new entrants. Each single elimination may not amount to an SLC but, like 

with creeping acquisitions, there is a longer terms issue. 

If the competition test is not SLC but a lower impact threshold this may overcome some 

of the problems with the current provision. 
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The Section might read, “A corporation with a substantial degree of market power shall 

not engage in conduct with the purpose or effect or likely effect of restricting competition 

in a market in Australia.” 

If such a section is adopted it maybe that the conduct should be open to authorisation in 

what would be limited circumstances and when assessing restrictions on competition a 

de minimus criteria be factored in to such an assessment.  

If section 46 is substantially altered to take out impact on competitors that should not 

occur until unfair contracts law is introduced. 

The “Birdsville” amendment has not really worked. It is suggested that it be altered to 

take out the need for any below cost pricing to be for a “sustained period” but have a 

meeting of competition defence. Assuming it is not repealed. 

Discriminatory conduct 

There are calls to bring back the price discrimination law (section 49). Such calls are 

understandable as at the time of its repeal the then Government stated that section 46 

would cover such conduct. That was a bit of a long bow. 

The real issue is that price discrimination was almost impossible to prove and in any 

cases added to price competition in the market. 

I would suggest that consideration be given to a prohibition of “inducing price or other 

discrimination with the purpose or effect of restricting competition”. Some might argue 

that section 46 may catch such conduct now but a specific provision might put that 

beyond doubt. 

Unfair contracts and unconscionable conduct- the unconscionable law has been 

unsuccessful but the current ACCC action against Coles is a welcome development. 

Unfair contracts, which is the subject of a subsequent discussion paper, is critical to 

small business but needs to be somewhat different from the consumer version.  

I do not propose to comment on unfair contracts law proposals in this submission. 

There is a reasonable argument to repeal unconscionable conduct law if unfair contracts 

law is introduced. Care must be taken to avoid some legislative gap as one talks of 

conduct, the other of unfair contract terms. 
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Small business 

Many of the comments throughout this submission relate to small business issues. 

Essentially small business primarily sees obligations imposed on it by the CCA and little 

rights but this may change with unfair contracts legislation. 

A real issue for small business is that conduct that appears to damage an individual 

business does not substantially lessen competition in a market. A solution would be to 

take out the word substantial but that may cause unexpected problems. 

In my view small business cannot expect much from a competition statute and has to 

look at issues such as unfair contracts. 

Cartels 

Generally the law has worked well but the legal processes to enforce the law need to be 

examined. Further the drafting needs simplification, made all the more complex by the 

introduction of the criminal cartel provisions. 

Some issues now caught be the law may need a block exemption such as collective 

bargaining by small business, as in most cases there is no SLC but the risk is there. 

It is also suggested that collusive tendering and bid rigging be made specific offences 

and be per se offences. 

Price signalling 

There are calls to extend the price signalling laws. With the recent actions of airlines 

and insurance companies calling for the end of price wars, this may be worth 

considering. 

However, in my view the provisions on information sharing should be repealed and left 

to the general cartel law. This prohibition covers conduct that is normally innocuous and 

amounts to a form of censorship. 

Third line forcing 

The constant call for third line forcing to be made subject to a competition test is totally 

misconceived and knee jerk economic correctness. This approach was tried in 2005 but 

dropped by the then Government due to strong small business objections, although third 
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line forcing of related entities prohibition was repealed. This repeal facilitated the role 

out of the “shopper dockets’ regime. That change in the law might be reconsidered. 

This issue relates particularly to bundling and no one says bundling is bad but how can 

third line forcing or for that matter full line forcing when done on condition be 

acceptable conduct . Maybe it should not be in the competition provisions of the Act yet 

it will sometimes be a competition issue.  

I would however repeal the notification process and leave any exemption to a simplified 

and fast authorisation process. 

 The type of conduct that may constitute third line forcing includes the following, 

• A bank will only agree to a loan if insurance is taken out with Shonk Insurance 

P/L 

• A car dealer will only sell a car if finance is obtained from Kickback Finance. 

• Members of a taxi co-op must buy their petrol from Moshell. 

• A doctor who wants to use a local hospital must only use a nominated 

pathology service. 

• A retirement country club sells retirement units subject to a condition that 

purchasers, when reselling their units, engage a real estate agent nominated 

by the club.  

• Underprivileged people seeking long term accommodation in mobile home 

parks are told they can only stay there longer than a month if they buy their 

mobile home from a specified supplier and finance it through a specified 

lender.  Both companies pay a kick-back to the park owner and customers are 

forced to pay a higher price. 

• A nursing home provides medical services provided the patient also agrees to 

buy all pharmaceutical products and medicines from the chemist shop in the 

nursing home premises.  

• Elderly people are admitted to a nursing home on condition that they acquire 

a pre-paid funeral from a specified funeral parlour at the time they move into 

the home.  

All the above are based on real examples. Much of the conduct has been eliminated 

since 1974 or has become public through the Notification process or ACCC /TPC 
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action. The Bill Express case taken by the ACCC in 2009 is an example of conduct 

caught by the third line forcing prohibition where some 4000 newsagents were 

damaged by the conduct. 

All the above conduct is anti-consumer and anti-small business. In most cases there 

is a kickback or some benefit flowing from the third party to the first party and in 

many cases the purchaser is forced to pay higher prices. 

In some cases the purchaser may be put in an anti-competitive position as a result of 

the third line forcing but will it be enough to amount to a substantial lessening of 

competition- a notoriously difficult concept to prove. 

Resale price maintenance  

The current law is far too complex. It should be dramatically simplified. The 

requirement that RPM must be by reference to a specified price should be deleted 

and the below cost defence should be deleted.  

Secondary Boycotts 

The provisions should be left as is but the drafting needs simplification. It may be 

argued that the non-competition provisions should be taken out and there is a case 

for them being in other legislation. However wherever they are the ACCC is in the 

best situation to enforce such law. It does drag the ACCC into union and political 

fights but the ACCC does not exist to shirk away from such issues. 

Mergers 

The law operates fairly well but see attached article that was published in the 

Australian Competition and Consumer Law Journal in 2011. 

The informal merger review system was introduced by the ACCC/TPC many years 

ago, it has no legislative basis and is free. The regime should be given a 
legislative basis and substantial fees. 

There may be some debate on the introduction of mandatory pre notification. If the 

informal review has some legislative backing then pre notification is not needed. 

A residual issue in relation to mergers is the exclusive jurisdiction of the Australian 

Competition Tribunal for applications for authorisation. This was an unfortunate 
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amendments a few years ago. The applicant should have the option of going to the 

ACCC and then perhaps on appeal to the ACT or direct to the ACT. 

Statutory exemptions 

Should all be reviewed in terms of how they meet the objectives of the Act and are in 

the public interest. Care needs to be taken to avoid forcing political decisions on 

exemptions because the law is too inflexible. 

The IP exemption should be revisited. The Ergas report did that in 2000 but most of 

its recommendations were never implemented. 

The Authorisation process – see attached article published in the Australian 
Competition and Consumer Law Journal in 2009. 

The authorisation process has been critical to the introduction of competition law in 

Australia but it needs reviewing, both in process and substance. The authorisation 

role has ensured the independence of the ACCC and its predecessors. Over the 

years there have been proposals for other agencies to take over ACCC roles as 

enforcement but the adjudication role was always one for an independent body. 

Query whether both authorisation and notification should remain. 

The notification process might be abolished. Leave it all to authorisation but 

substantially change that process. 

Australia still has a steady stream of authorisations each year unlike NZ. In NZ the 

Commerce Commission cannot consider an application for authorisation unless it is 

of the view that there is a breach of Act. That condition precedent does not apply in 

Australia and might be considered. 

The attached article gives more suggestions on streamlining the authorisation and 

notification regimes. 

Collective bargaining  

Collective bargaining has been a part of the competition law regime in Australia since 

1974, it particularly developed in the 1980’s with authorisations applications relating 

to small business collective bargaining being in the TPC/ACCC and the Australian 
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Competition Tribunal. In some cases such collective bargaining authorisations arose 

out of high profile quasi industrial disputes. (footnote to list some cases) 

However the authorisation process was seen as cumbersome, slow and expensive 

and exposed applicants to possible appeal to the Australian Competition Tribunal.  

The ACCC has in recent times developed a quicker and less formal authorisation 

process for collective bargaining applications for authorisation but it still has many of 

the hallmarks of the statutory authorisation process.  

It is also important to note that most collective bargaining authorisations 
applications are granted by the ACCC. 
Following on from small business concerns the Dawson Committee recommended a 

fast track notification process for small business collective bargaining. That Committee 

strongly supported some form of statutory exemption for small business collective 

bargaining and boycott within the CCA. 

Consequently as from 1 January 2007 the CCA was amended to introduce a fast track 

collective bargaining notification regime for collective bargaining and in some cases 

collective boycott. 

Despite high expectations in the small business community there have been less 

than 10 notifications in relation to the new regime. On one view, the problem lies with 

some of the detail, especially the requirements in the corresponding regulations and 

forms. An alternative view is that the nature of the conduct involved often does not, 

on its face, trigger genuine competition law concerns. Businesses may well be 

engaging in similar conduct without knowledge of the risk of breach. In terms of the 

detail of the regime the following issues arise:, 

 

• The notification could only involve one target. 

• The collective bargaining group could not change and if it did the 

protection would not extend to new members and a new 

notification had to be lodged, 

• The lodgement fees could not be waived 

• The Threshold of $3 mill was a little low for some sectors, 

• The written consent of each party to the collective bargaining 

group had to be obtained and lodged with the ACCC, and 
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• A new notification could not be lodged within 12 months of the 

former. 

 

In order to make the system more workable changes need to be considered 

However as part of simplification of the Act a more dramatic option may be 
considered, namely re-consider whether the Act should catch conduct such as 
small business collective bargaining and  even boycotts as a per se offence. 

It can be argued that in many cases the collective arrangements which would benefit 

from the collective bargaining regime are in any case unlikely to have a substantial 

impact on competition in the respective markets.  

Should the per se nature of the Act be preserved, changes to the Act or Commission 

processes should be considered to enhance timeliness and cost. The changes could 

be: 

• Collective bargaining by small business be assumed to be a public 

benefit unless the Commission considers otherwise. 

• Interim authorisation to collective bargaining applications should be 

automatic within 14 days (in line with current third line forcing exclusive 

dealing notifications) unless ACCC decides otherwise. 

• Collective bargaining applications be deemed authorised/exempted 

within 28 days unless ACCC decides the application is against the 

public interest. 

• ACCC should initially grant immunity for 5 years and any subsequent 

re authorisation to be for 10 years, unless in the view of the ACCC 

there are special reasons not to do so. 

• ACCC to publish guidance note on when collective bargaining and 

other agreements involving small businesses would substantially 

lessen competition. 

 

Codes of Conduct 

Mandatory industry codes of conduct. 

These can be important in setting standards of appropriate conduct by large and 

powerful companies towards small business and farmers. 
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Such codes of conduct can play a vital role in promoting transparency and 

alternative dispute-resolution processes in relationships where small businesses 

and farmers may be vulnerable to abuses of contractual power by a larger and 

more powerful company. All too often there are information asymmetries whereby 

the larger and more powerful company may possess information that is not being 

disclosed to the small business or farmer despite that information being critical to 

the ability of the small business or farmer to make an informed decision. 

Similarly, mandatory industry codes of conduct can assist in setting out processes 

for the resolution of disputes in a timely and low-cost manner, without recourse to 

expensive legal action by the small business and farmer. Such processes can 

include mediation, arbitration or expert determination. There may also be scope to 

appoint an industry ombudsman. 

The detailed provisions in the CCA about voluntary codes are of limited use. The 

ACCC may give informal advice but should not get involved in great detail unless 

the parties to a code seek authorisation. 

Parties should take their own advice and if need be code developed on a self-

regulatory basis and authorisation sought from the ACCC for any anti-competitive 

elements of the code. 

Enforcement powers 

 Compliance Notices 

It is suggested that the ACCC be given a form of “cease and desist” power, with 

safeguards. Although a better name should be used, such as “Compliance Notices”. 

The Commission has been given extensive enforcement powers as part of the ACL 

but more is needed in other areas of the Act and particularly tools to stop conduct 

quickly and to avoid the Courts where possible, 

A possible Compliance Order regime could be as follows; 

• Where the ACCC is of the opinion that a corporation  may be involved in an 

ongoing breach of the Act it may issue a compliance notice, 

• Such notice will specify the possible breaches of the Act and demand that the 

corporation cease the conduct, 
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• Such notice will be valid for a period of 60 days, 

• A corporation receiving such a notice can appeal the validity of the notice to 

the Court at any time of the duration of the notice, 

• A notice will be accepted as prima facie evidence  by a Court of a breach of 

the Act in any application by the Commission for interim orders within the 

period of the notice, and 

• The Commission is not immune to any action for damages arising out of its 

issuing a notice. 

Divestiture 

Whilst a likely last resort option, the Court should be able to order divestiture for any 

breach of the CCA and not only mergers 

Damages 

The 1974 Act envisaged a private action regime and “coat tails “damages action 

following on from successful regulators action. The former has had some success, 

the latter, none. See the attached Journal article from 2008. 

Small business enforcing its rights 

Small business often feels that they are disenfranchised in terms of the CCA. 

In most cases when a small business raises issues with the ACCC the response is 

that there is not a breach of the Act or it is outside priorities. In most cases the ACCC 

response is understandable. In many cases the ACCC response takes months. 

Small business needs to look past the ACCC for help. The various Small Business 

Commissioners are a valuable resource but not enough and not flexible enough. 

In my view only the small business itself or its trade associations have the incentives 

to resolve issues. Small business is fearful of court/tribunal action but should be 

helped to do so where possible. Trade associations should act for their members 

including taking court/tribunal action as a last resort. 

One solution would be to empower trade associations and as such give them 

standing in courts and tribunals and some public and maybe business funding to 
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handle such matters. This will also allow settlements of disputes on a compromise 

basis, something publicly funded bodies are not properly equipped to do. 

Penalties 

Courts are very cautious when faced with uncertain concepts such as impacts on 

competition and might tend to avoid imposing substantial fines when faced with that 

situation. Consideration might be given to repealing penalties in non per se offences 

but keep all other possible order, including divestiture. 

Administration of Competition Policy 

Generally the institutions are operating well but  some changes should be 

considered. 

Australian Competition and Consumer Commission 

The ACCC and its predecessors, the TPC the Commissioner of Trade Practices, has 

been the great regulatory survivor. The ACCC role has grown and grown and has 

diverse and sometimes conflicting functions. Further there has been a buildup of 

community expectations that simply cannot be met. 

The ACCC has been a very successful and vital agency. However, it is time that its 

functions, structure and processes of the regime are reviewed. Much of this is 

dictated by legislation and that legislation is subject to this review. 

Some issues to consider are, 

• Does it have too many roles? In my view it does. The ACCC should focus 

on market conduct and not become a policy player. There is a good case for 

taking the purely regulatory role away from the ACCC and have a specialist 

national regulator for issues such as energy, communications, water, ports 

and other utilities and networks. If that happens two ACCC Commissioners 

should be appointed to any new body to maintain a competition culture. 

• Should it have an express complaint handling role? My first reaction is 

No. The issue is- can it be avoided and if the ACCC does not do it who does, 

especially in relation to small business? Ideally the States/Territories small 

business commissioners (where they exist), specialist ombudsman and trade 

associations should handle such matters but there are constant expectations 
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raised re the ACCC role. 

• Should Commissioners be more removed from staff roles? Yes, there is 

a conflict between Commissioners sitting as adjudicators and being part of the 

investigation process. Commissioners can guide investigations but should not 

be part of them. The Act could be amended to clarify the role of 

Commissioners. I would not envisage the US FTC ‘front office’ model but 

some light handed separation. 

• Are there too many full time Commissioners? In my view there are but that 

is dependent of the next question in this list. The current number is to some 

degree predicated on an activist role by Commissioners and see my view 

above on that. 

• Should there be more Associates? Yes and must be able to be appointed 

quickly and for special purposes. Neither is possible at the moment. 

Associates are a difficult logistical exercise but bring valuable insights and 

contacts. 

• Is there a conflict in the Commission’s adjudicative and enforcement 
roles? There is in theory but it has not caused problems if managed sensibly. 

• Should the ‘free” merger review role be continued? It should no longer be 

free, see earlier comments. 

• Should the ACCC have a regular role of undertaking market studies? No, 

this diverts resources for uncertain outcomes, it gets the ACCC into economic 

advocacy and into political fights. Also there are potential conflicts between 

what ACCC says in a study and what it may have to do in an enforcement 

role. An example is when the ACCC sought to oppose a tugboat merger in the 

Courts, the Judge depended on a price surveillance market studies report by 

the price surveillance section of the ACCC to refuse the ACCC application. 

• Should there ex post evaluation of major ACCC decisions? Yes. This was 

in fact promised to various Parliamentary committees over the years but was 

not factored into ACCC programs.Due primarily to the issue of the potential 

cost. Query whether these should be carried out by the ACCC? I would 

suggest that they be done by independent bodies. 

• Protection of witnesses. Getting cooperation from industry is a constant 

problem for the ACCC and the ACT. Devices such as friendly section 155 
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notices are utilized but more protection is needed.  

• Should there be some time “limits” on ACCC investigations? This should 

be considered as parties being investigated should not be left in limbo. The 

ACCC should be required to tell parties under investigation each month what 

is happening including the likelihood of ACCC action. 

• Should ACCC be liable for the cost of section 155 Notices in some 
circumstances?  The ACCC  has a widespread practice of using section 155 

Notices as a matter of course, in the past they were only used as a backup 

tool. In some circumstances parties subject to section 155 Notices should be 

able to demand that the ACCC pay expenses, including legal costs. If the 

ACCC refuses the parties should be able to go to an arbitrator for a ruling. 

The ACCC might be liable for costs if it imposed unreasonable expenses on 

the parties, the ACCC investigation is of doubtful probity, the ACCC 

investigation was unlikely to lead to any breaches of the CCA to be proven. 

• Does the ACCC spend too much on the legal costs of its cases? This has 

always been a moot point. Past assessments have shown that the ACCC 

case are more costly that similar cases in NZ, Canada and the US. This is not 

just an ACCC issue but one of the legal and Courts system. The ACCC 

should be able to be the solicitor on the record in Federal Court cases, similar 

to the ATO and ASIC. Further the constant use of senior barristers can be 

questioned for many of the ACCC cases. There may need to be greater 

transparency on ACCC litigation costs and in the Annual Report the costs of 

completed cases could be listed plus what was received back in costs in 

successful cases. 

National Competition Council 

It should return to its original roles of legislative review and access assessment . 

The previous NCC/COAG roles, with compensation payments, was effective. 

Federal Court of Australia 

The role of the Federal Court in issues such as merger needed to be re considered. 

The “Metcash” merger litigation case calls the role of the FCA in question. The Court 

treated the matter as a commercial battle between rivals and not as public interest 
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litigation. This issue has arisen before in the FCA but the Full Court in the 

Coles/Foodland case in the early 1990s’ seemed to recognize that the ACCC is a 

special litigant and ACCC cases are “public interest” litigation.  

Further much of the evidence in the ‘Metcash” case was treated as if the case was a 

criminal one with endless arguments and rulings on hearsay and other technical 

legal issues. 

It may be that mergers and any competition case should be heard in the ACT with 

some lateral thinking needed to overcome any constitutional issues. As was the case 

with the former Trade Practices Tribunal and its orders were enforced in the Federal 

Court. That process withstood a constitutional challenge. 

Australian Competition Tribunal 

The ACT has had a positive influence on the Competition regime through its 

decisions but its processes have been a problem. It is very much a copy of the FCA 

despite having lay members.  

The whole issue of the ACT review being de novo adds time and cost, the insistence 

on high standards of proof etc. makes matter before the Tribunal troublesome. 

That is not to say that it should not be formal and authoritative but it needs more 

flexibility. 

The Judicial process 

As can be seen from my comments above and through this submission the judicial 

process that permeates the regime is cumbersome and expensive. If there is a move 

away from per se offences then the whole role of the Federal Court in competition 

issues should also be reviewed. 

Some additional issues 

• Agency- this is a legal point of some concern to small businesses. The ACCC 

and the Courts in some cases have taken the view that businesses in an 

“agency” or similar relationship to a supplier are not in competition with the 

supplier and hence some of the CCA prohibitions do not apply. This is not the 

way agents would see the market dynamics and this issue may need to be 
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clarified. There is an appeal by the ACCC to the Full Federal Court that 

hopefully will clarify the issue.( ACCC v ANZ) 

• Regional issues- somewhat outside the terms of reference but consideration 

could be given to the Pacific region competition and consumer agencies 

having a common “back office”. This would enhance the cooperation that 

already exists and help the smaller jurisdictions. 

• ASIC- again outside the direct terms of reference but if the ACCC jurisdiction 

is in any way to be streamlined consideration should be given to repealing the 

financial services carve out which takes the ACCC out of consumer protection 

in relation to ‘ financial services’. 

                                                                                                     June 2014 
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