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SECTION 15 OF THE INSURANCE CONTRACTS ACT AND UNFAIR CONTRACT TERMS 

The Problem 

Consultation question 1 

Please provide any data/information, not referred to above, that would assist in determining 
the extent to which unfair contract terms in insurance contracts are causing consumers 
actual or potential loss or damage. 

 
The Insurance Council is not aware of any data that would support the contention that there 
are unfair terms in general insurance contracts which are causing consumers actual or 
potential loss or damage.   
 
General insurance policies are purchased by millions of consumers every year.  Home and 
motor insurance contracts are the most common types of personal (retail) insurance sold.  As 
at 30 June 2009, these represented 73% of all personal insurance new business and 
renewals.1  
 
In respect of retail general insurance products it should also be remembered that they are: 

• short term – usually for a 12 month periods or less 
• in general can be cancelled at any time with a refund of the balance of premium (in 

addition to the statutory cooling off period) 
• can be changed at renewal if not before 
• are of low risk to the consumer – indeed it is riskier to not have insurance  

 
We submit that there has been no evidence presented to suggest that there is systemic 
unfairness in these forms of contracts.  If systemic unfairness existed, the level of complaints 
would be much higher than it is.   
 
There are approximately 30 million retail policies in force in Australia in a given year.  In 
2008-2009 there were 30,972,178 retail policies in force.2  As stated in the Options Paper, 
out of this number there were 3,020,382 claims and of these claims 98% were paid.  This 
claims paid percentage has been consistent for a number of years.3 
 
Of the 2% of claims which were not paid, a small proportion have resulted in disputes 
(20,258), with the majority of these handled by insurers’ own Internal Dispute Resolution 
(IDR) processes.  Very few disputes have proceeded (and typically proceed) to External 
Dispute Resolution (EDR) at the Financial Ombudsman Service (FOS) – with only 2400 
disputes resolved by FOS in 2008-2009.  The number of disputes as a proportion of the 
number of claims is a very small 0.7%.  When the number of disputes is compared to policies 
in force it is an even smaller figure of 0.06% 
 
The number of disputes resolved at EDR compared to claims is only a small 0.08%. 
 
The following graphs help put this data in perspective: 

                                                 
1  FOS, General Insurance Code of Practice Overview of the 2008-2009 Financial Year, p 8. 
2  Ibid, p 6. 
3  See: IOS, General Insurance Code of Practice Overview of the 2007-2008 Financial Year, p 1;  IOS, Annual 

Review 2006, pp 10 & 41. 
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Of those matters that ended up in dispute, it should be noted that it is unknown how many 
related to alleged unfair terms.  Table 3 of the IOS Annual Review 2007-2008 shows that 
68% of reasons for denial of liability in the 2007-2008 period related to “exclusions or 
conditions4”.  The statistics do not reveal whether any of these cases involved an alleged or 
actual unfair term.  The disputes for example could have related to: 
 

• the evidence available to rely on the exclusion or condition; 
• whether the elements of the exclusion or condition had been satisfied; or 
• whether particular provisions of the Insurance Contracts Act prevented the insurer 

relying on the exclusion or condition. 
 
If one factored in the other possible reasons for a dispute around a condition or exclusion 
apart from an allegation of a term being unfair the figure is likely to be much lower then the 
already negligible figure of 0.047%.  It also needs to be considered that an allegation that the 
term was unfair does not mean it was actually found to be.  In this regard, it should be noted 

                                                 
4 IOS, IOS Annual Review 2007-2008, p 14. 
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that in the 2007-2008 year 58% of general insurance disputes were decided in favour of the 
insurer.5     
 
Overall, the majority of disputes arising out of rejected claims are handled internally through 
IDR and out of this an even smaller number proceed to EDR.  Very few cases are litigated.  
This is important to note as the small number of cases considered by the courts in relation 
retail insurance policies is not evidence that consumers have no recourse with reference to 
the Insurance Contracts Act nor that the provisions of utmost good faith are not applied.  This 
can be demonstrated by reference to cases dealt with by FOS.6  
 
Cases 
In the last financial year, the vast majority of complaints were dealt with by IDR and of those 
slightly over one-third of disputes were found in favour of consumers7.  This is similar to the 
previous 2007-2008 financial year.  This demonstrates that IDR provides a valuable 
mechanism for reviewing complaints before they escalate to EDR. 
 
When complaints do escalate to EDR, FOS (and previously its predecessor the Insurance 
Ombudsman Service - IOS) has the capacity to review such complaints against a broad 
range of criteria noted (see below).  This includes reference to the Insurance Contracts Act.   
 
An advanced search under the General Insurance section of Determinations on the FOS 
website on the phrases “section 13 of the Insurance Contracts Act 1984” and “section 14 of 
the Insurance Contracts Act 1984” brings up many cases.  Attachment D provides examples 
of cases dealt with by FOS which have found in favour of consumers on the basis of the 
utmost good faith provisions of the Insurance Contracts Act.  The following case summaries 
illustrate the power of this obligation: 
  

• Determination 41384 – Travel – cancellation – sections 13, 14 & 54(5) 
The issue in dispute was whether the exclusion relied upon by the member applied in 
the circumstances of the claim and if so whether the member was entitled to decline 
liability in response to the claim on this basis. 
 
The IOS stated in its determination that “it would be grossly unfair in all of the 
circumstances for the member to rely on this policy exclusion, and I would invoke the 
provisions of Section 14 of the Act to prevent it from doing so”. 

  
• Determination 37979 – Home building and contents – water damage – scope of 

cover – section 13 
IOS determined that the insurer’s delays in processing and dealing with the claim 
were unreasonable and constituted a breach of the duty of good faith.  The insurer 
was required to contribute towards the cost of repairs. 
 

• Determination 603 11 18347 – Home buildings – fire – quantum – section 14 
IOS found that it was not fair and reasonable and consistent with the concept of 
utmost good faith for the insurer to rely on the strict words of the limitation.  The IOS 
Panel in this case determined that the insurer was required to pay the claimant in 
respect of repairs, for loss of rent and for a building consultant’s report. 
 

                                                 
5  IOS, General Insurance Code of Practice Overview of the 2007-2008 Financial Year, p 15. 26% were in favour 

of the applicant and 13% were settled.  
6 It should be noted, however, that notwithstanding the low level of litigated cases in relation to retail policies there 

are cases on section 13 and 14 – see for example: Sharpe, Tulloch, Masel and Gill, Australian Insurance Law 
Annotated, Butterworths, 2005. 

7 Op cit n 2, pp 16 & 20. 
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• Determination 200 12 11655 – Motor vehicle – security requirements – section 14, 
37 and 54 
The key issue in dispute was whether an insurer had given notice to the claimant of 
the exclusion and whether the insurer was entitled to rely on the exclusion to deny 
the claim.  IOS found that it would be unfair for the insurer to rely on a policy term in 
the absence of its ability to prove that a policy booklet was provided to the claimant 
and the insurer was liable to indemnify the claimant to the extent of the market value 
of the vehicle less excess. 

 
Exclusion clauses 
In many cases, the examples purported by consumer advocates to demonstrate the 
existence of unfair contract terms that the Act cannot address (some of which are outlined in 
the Options Paper8) relate to the use of exclusion clauses.  The first example in the Options 
Paper, in relation to unattended luggage, is a type which is often cited (see Attachment C for 
responses to other examples raised in consumer submissions).   
 
We submit the strength of Insurance Contracts Act remedies is that they allow for each case 
to be assessed on their own facts.  In the case of unattended luggage, whether a consumer 
has taken care to protect their luggage is a matter of degree.  No one would dispute a failure 
to take care if a consumer left their luggage unattended on the side of a busy road while they 
went shopping.  If, on the other hand, they had their luggage right beside them when it was 
stolen at gun point, they have taken care.   
 
There would be many cases between these two extremes where views may differ as to 
whether a consumer has taken care.  However, the fact that views may differ does not make 
a term in a policy, which excludes cover if the insured has failed to take reasonable care to 
protect their luggage, unfair.  Terms requiring an insured to take reasonable care to protect 
their property are designed to discourage careless behaviour and fraud. 
 
In addition, the nature of an insurance contract is such that limitations and exclusions are 
necessary to define the cover which the insurer is willing to provide.  These enable the risk 
that the insurer is willing to provide to be matched with what the insured is willing to pay.  
Exclusions need to be transparent and disclosed to the insured.  It appears that what is being 
advocated in some of these examples is not the removal of ‘unfair terms’ but the removal of 
exclusions, or in effect creation of a comprehensive all risks cover without limitation.  We are 
unaware of any insurer who provides such cover and would query whether it would be 
available and, if so, affordable.  
 
Using the unattended luggage example, it would be an open invitation to fraud if the insurer 
were not able to exclude instances where reasonable care had not been taken by the insured 
to safeguard their luggage.  The policy would be expected to react if the insured had left their 
luggage in the middle of an airport.  It would be extremely unlikely that an insurer would 
provide cover on such a basis.   
 
Consultation question 2 

Please provide details of any existing regulation, not referred to above, that affects unfair 
terms in insurance contracts. 

 
Consumer protection under the Insurance Contracts Act 
The Options Paper provided a good overview of the Insurance Contracts Act provisions that 
provide protection against unfair contract terms.  The Insurance Contracts Act statutorily 

                                                 
8 pp 2-3. 
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codified and consolidated the operation of laws with respect to insurance and when read in 
conjunction with the common law now provides a comprehensive body of law in relation to 
the administration of insurance contracts in Australia9.  The Act’s purpose was “to provide a 
uniform and fair set of rules to govern the relationship between the insurer and insured.”10   
 
In particular, sections 13 and 14 respectively require an insurer to act with utmost good faith 
and prevent an insurer relying on a term if, in specific circumstances, to do so would be a 
breach of that duty.  These sections, unlike the unfair contracts legislation, would not make a 
term void for the length of the contract.  Thus terms which would be fair in most 
circumstances but unjust to rely on in another can be dealt with appropriately.  If the facts are 
such that it would be a breach of the duty of utmost good faith to rely on the term then the 
term is not void for the length of the contract – it simply cannot be relied on in that 
circumstance.   
 
As noted by Kirby J in CGU v AMP (2007) the principle of utmost good faith is fairly unique to 
insurance contracts and “unlike most other contracts known to the law”.11  

“The principle is that the parties to insurance contracts in Australia, unlike most other 
contracts known to the law [our emphasis], owe each other, in equal reciprocity, an 
affirmative duty of utmost good faith. This is so now by s13 of the Act.  In the context 
of that section, emphasis must be placed on the word “utmost”.  The exhibition of 
good faith alone is not sufficient.  It must be good faith in its utmost quality.   

The resulting duty is one that pervades the dealings of the parties to an insurance 
contract with each other.  In consequence of the Act, and of the reform that it 
introduced in s13, the duty of good faith as between insurer and insured now takes on 
a true quality of mutuality.  It governs the conduct of insurers whereas, previously, as 
a practical matter, the duty of good faith was confined to a duty cast upon insureds 
because the remedies for proof of the absence of good faith were usually of no real 
use to the insured. 

The duty is more important than a term implied in the insurance contract, giving rise 
to remedies for breach, although, by the express provision of s13, it is certainly that.  
The duty imposes obligations of a stringent kind in respect of the conduct of insurer 
and insured with each other, wherever that conduct has legal consequences.” 

In addition, sections 53 and 54 offer significant protection to insureds.  Section 53 makes 
void a term of an insurance contract that seeks to authorise or permit the insurer to vary, to 
the prejudice of the insured, the contract (unless the contract is exempt from the section by 
the Regulations to the Act).  
 
Section 54 limits the ability of the insurer to rely on terms of the policy in relation to acts or 
omissions of the insured.  If the act or omission could not be reasonably regarded as being 
capable of causing or contributing to the loss (or even if it could but the insured proves none 
of the loss was actually caused by act or omission), the insurer cannot rely on a clause in the 
policy to refuse the claim on the basis of that act or omission unless it can prove actual 
prejudice.  
 

                                                 
9  As noted by the ALRC historically “The Australian law of insurance contracts…[was]…a mixture of common law 

principles, many of them inherited from earlier times, and a number of Imperial, Federal and State statutes…”. 
ibid, p xix.  

10  See Senate Hansard, 1 December 1983, pp3134-3138. 
11  Kirby J in CGU v AMP (2007) HCA 36 at 176-178. 
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Thus for example, if the insurer was seeking to rely on an alcohol exclusion to refuse a motor 
vehicle damage claim, it could only generally do so if it were shown that the act of driving 
under the influence of alcohol could be reasonably regarded as being capable of causing or 
contributing to the loss.  Further, even if the insurer can prove this, if the insured can 
demonstrate that none of the loss was actually caused by the act of driving under the 
influence then the insurer must generally pay the claim.   
 

The Option Paper details other relevant provisions within the Act and there is no need to 
reiterate here the wide range of protections they provide.  We have made reference to such 
protections in Attachment B. 

Other existing regulation that affects unfair terms in insurance contracts 
As noted in our earlier submissions, Australian retail consumers of general insurance already 
benefit from a strong, predominantly national, regulatory regime - specifically through the 
Insurance Contracts Act, and also through the Corporations Act 2001 (Corporations Act), and 
the ASIC Act 1999 (ASIC Act).  
 
In relation to the Corporations Act, there is an overarching obligation on insurers as the 
holder of an Australian Financial Services License to do all things necessary to ensure that 
financial services covered by their licence are provided efficiently, honestly and fairly (see 
section 912A of the Corporations Act).  Further, section 991A of the Corporations Act states 
“A financial services licensee must not, in or in relation to the provision of a financial service, 
engage in conduct that is, in all the circumstances, unconscionable”.  This section provides if 
a loss or damage because a financial services licensee contravenes this provision, they may 
recover the amount of the loss or damage against the licensee. 
 
ASIC powers and penalties 
As noted in the Options Paper, the proposed section 14A in an updated Act would make it 
clear that an insurer’s breach of the duty of utmost good faith is a failure to comply with a 
financial services law.  This will enable ASIC to apply against the offending insurer penalties 
such as suspension or cancellation of their Australian Financial Services Licence (AFSL).  
ASIC could also require an enforceable undertaking from an insurer to refrain from the use of 
terms found to be contrary to the duty of utmost good faith.  These powers are 
commensurate with those available to ASIC under the ACL.   
 
Appropriate action by ASIC is facilitated by the obligation that insurers have under section 
912D of the Corporations Act to self report any significant breaches of a financial services 
law.  Also, under the FOS terms of reference, and ASIC Regulatory Guide 139, FOS must 
report any systemic issues and serious misconduct to ASIC.12  
 
Internal and External Dispute Resolution 
Under the Corporations Act, a condition of holding an AFSL is for insurers to both provide 
access to an IDR service and also to be a member of an EDR scheme which retail 
consumers can access for free. 13 
 
FOS is the EDR scheme to which insurers currently subscribe.14  The criteria for 
determination of disputes by FOS include not only consideration of legal principles, but 
applicable industry codes, good industry practice and what is fair in all the circumstances.15  

                                                 
12 See Section D, clauses 11.1 to 11.3 of the FOS TOR available at http://www.fos.org.au    
13 s 912A(1)(g) and s 912A(2) of the Corporations Act.  
14 For further information on FOS see their website: www.fos.org.au  
15 Clause 11.5 of the current General Insurance Terms of Reference of the Financial Ombudsman Service.  The 

proposed Terms of Reference to come into effect on 1 January 2010 also have a similar criteria (see clause 8.2 
of the Proposed Terms of Reference submitted to ASIC available on the FOS website at: 
http://www.fos.org.au/centric/home_page/about_us/terms_of_reference_june_09.jsp ) 
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That is, FOS has a broader charter and can look beyond the terms of the contract to what 
also is fair and reasonable in all the circumstances when making a decision.  It is important 
to note that FOS is also not bound by precedent (although can have regard to it) and so can 
look at the individual circumstance of each case when making a decision.  
 
All decisions of FOS are binding on members but not consumers.  If a consumer is 
dissatisfied with the outcome they can pursue legal action. 
 
As noted above, FOS must report any systemic issues and serious misconduct to ASIC.16  
 
General Insurance Code of Practice 
The General Insurance Code of Practice (Code) is the general insurance industry's promise 
to be open, fair and honest in the way it deals with customers.  The Code was first developed 
and introduced by the Insurance Council of Australia in 1994. 
 
In 2005, a revised Code, building on the previous Code's framework, was developed by the 
Insurance Council and its members.  The focus was on the Code being a voluntary set of 
standards to be upheld by insurers.  It commenced operation in July 2006 and is monitored 
and enforced by FOS.  It is designed specifically to complement the “black letter” regulatory 
framework within Australia that applies to the general insurance industry. 
 
The Code commits insurers to high standards which they uphold in the services they provide 
to their customers.  These standards apply when selling insurance, dealing with insurance 
claims, responding to catastrophes and disasters, and handling complaints.  
 
The Code applies to all general insurance products which are covered by the Insurance 
Contracts Act.  For example, it applies to: home building; home contents; comprehensive 
motor vehicle insurance; travel insurance; consumer credit; and sickness and accident.  
 
In 2009, the Code was underwent a review which was conducted by an Independent 
Reviewer Mr Robert Cornall AO.  The Independent Reviewer made 10 recommendations in 
his final report17 all of which have been accepted by the Insurance Council Board and the 
revised Code (containing changes based on the recommendations) is due to come into effect 
on 1 May 2010. 
 
One of the changes made to the Code is to highlight the duty of utmost good faith.  The new 
clauses will read as follows: 
 
1.19 The objectives of this Code will also be pursued and its provisions 

applied having regard to the fact that a contract of insurance is a 
contract involving the utmost good faith which requires each party to 
the contract to act towards the other party with the utmost good faith in 
respect of any matter arising under the contract. 
 

1.20 This Code requires us to be open, fair, and honest in our dealings with 
customers and commits us to high standards of service when selling 
insurance, dealing with claims, responding to catastrophes and 
disasters and handling complaints. 

 
FOS, as monitor of the Code, investigates and reports on compliance.  Part of the process of 
monitoring compliance involves the conduct of on-site reviews of each participating 
company’s compliance and investigating reports of alleged non-compliance with the Code.  

                                                 
16 See Section D, clauses 11.1 to 11.3 of the FOS TOR available at http://www.fos.org.au    
17  The report can be accessed at www.codeofpracticereview.com.au  
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FOS releases annually an overview of the Code’s operation.  See for example the recently 
released General Insurance Code of Practice Overview of the 2008-2009 Financial Year 
(Overview).   
 
The Overview outlines examples of non-compliance and the steps that are taken by FOS 
when a company has failed to comply with the Code.  These include determining whether 
there were any consumers disadvantaged as a result of the failure and also whether the 
breaches were isolated or occurring more widely.  It can then monitor a participating 
company’s progress to ensure any corrective measures are implemented. 
 
The addition of the above new clauses further strengthens the standards monitored by FOS. 
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OPTION – STATUS QUO 
Consultation question 4 

A. Please provide details of any additional costs and benefits of the status quo. 

B. If possible, please state the magnitude (either in dollar terms or qualitatively) of the costs 
and benefits referred to above and any additional costs and benefits. 

 

 Benefits Costs 

Consumers • Certainty 
• Affordability 
• Continued availability of 

products and product 
features 

 

Industry • Certainty 
• No unnecessary increase 

in compliance burden 

 

Government   

 
For the reasons explained above in responding to consultation questions one and two, the 
Insurance Council strongly recommends that the Government adopt the option of maintaining 
the status quo.   
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OPTION A – PERMIT THE UNFAIR CONTRACT TERMS PROVISIONS OF THE ASIC ACT 
TO APPLY TO INSURANCE CONTRACTS 
 

Consultation question 5 

A. Please provide details of any additional costs and benefits of Option A. 

B. If possible, please state the magnitude (either in dollar terms or qualitatively relative to 
the status quo) of the costs and benefits referred to above and any additional costs and 
benefits. 

C. Are there any other factors that impact on the feasibility of this option? 

 

 Benefits Costs 

Consumers  • Possible increase in the 
cost of insurance 

• Risk of disadvantage 
from ‘blanket’ banning of 
terms under a Court 
order 

• Confusion as to most 
appropriate remedy 

• Development of separate 
consumer and business 
regulatory regimes  

• Possible withdrawal of 
cover in risky market 
segments. 

• Adverse implications for 
availability of re-
insurance 

Industry  • Uncertainty 
• Increased compliance 

burden 
• Possible withdrawal of 

cover in risky market 
segments. 

Government  • Need to monitor 
appropriateness of 
separate consumer and 
business regulatory 
regimes 

 

The ACL is not suited to insurance contracts 
There are many factors that impact the feasibility of this option.  As noted above, the ACL is 
not specifically drafted with insurance contracts in mind. Insurance contracts involve the 
application of individual terms to specific facts.  Rather than voiding the term, it may well be a 
better outcome for the policyholder to apply a remedy as provided for in the Insurance 
Contracts Act (See the discussion under Option B on how the Act deals with terms on the 
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ACL list of potentially unfair contract terms.)  Accordingly, we submit, the level of consumer 
protection is better and more appropriate under the Insurance Contracts Act.   
 
We also note that while the ACL gives ASIC a wide power to apply to the Court to make a 
variety of orders for the benefit of classes of persons, this may not necessarily be of practical 
benefit to insureds.  Such a class of persons could include members of the public who are 
insureds under the same type of insurance contract but are not insureds under the particular 
contract in dispute.  Determining whether a term is unfair can depend heavily on the 
circumstances of the particular case.  We would query whether the application of declaratory 
powers under the ACL across a broad class of consumers would involve appropriate 
consideration of individual circumstances.  We submit that relief available under the 
Insurance Contracts Act does not pose such problems as any question of ‘unfairness’ is 
addressed on a case by case basis.   

 
Potential implications of the removal of s 15 
The removal of s 15 would potentially: 

• reduce uniformity and consistency of insurance laws with respect to consumer 
contracts; 

• the resulting uncertainty as to whether a term necessary to limit the insurer’s risk 
could be found void may lead to increases in the cost of insurance and the possible 
withdrawal of cover in risky market segments; and 

• affect the availability of reinsurance.    
 

Reducing uniformity  
The removal of section 15 would result in the ACL and Insurance Contracts Act applying 
concurrently to insurance contracts.  This would reduce uniformity and consistency of 
insurance laws with respect to consumer contracts and potentially create a dual system of 
regulation for insurance contracts. 
 
It still remains to be seen how this would be interpreted and applied in practice, although 
having two sets of laws will mean that both could be used by lawyers with resultant parallel 
bodies of insurance law.  The unfair contracts terms regime would be yet another layer of 
regulation on top of existing remedies.  It will only lead to confusion as to the operation of 
existing remedies and result in increased disputation.  Consumers and insurers would not 
only have to consider the impact of the raft of remedies available under the Insurance 
Contracts Act but also how the unfair contracts regime may impact.  This, we submit, would 
defeat the intention behind the ACL. 

We note the second reading speech on the ACL by the Minister for Competition Policy and 
Consumer Affairs:  
 

“This tangle of consumer laws must be rationalised.  We must reduce confusion and 
complexity for consumers and provide consistency of consumer protection.  We must 
reduce compliance burdens for business”. 18  
 

We submit that should section 15 be removed, and the ACL apply as well as the Insurance 
Contracts Act, none of these stated objectives will be achieved – it will not reduce confusion 
and complexity nor provide consistent consumer protection.  It will also not reduce 
compliance burdens for business but increase them.  
 
Another concern would be that, as the ACL will only apply to consumer contracts, the 
removal of section 15 could create a dual system of regulation for insurance contracts 
applying to retail customers and wholesale customers respectively – with the former being 
subject to the ACL and the Insurance Contracts Act and the latter regulated solely by the 
                                                 
18 Dr Craig Emerson MP, CPD (House), 24 June 2009, p (need page number) 
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Insurance Contracts Act.  This could lead to inconsistent interpretation and application of 
common terms between the two types of customers.   We stress that, as the ACL was not 
intended to extend to business customers, its application to insurance contracts as a whole 
would have serious unwarranted consequences for non retail buyers of insurance. 
 
Uncertainty 
In simple terms, insurance policies are priced according to the scope of cover provided and 
the likelihood and cost of possible claims.  Products are currently priced based on a level of 
certainty as to the application to the Insurance Contracts Act.  The layering of the ACL’s 
unfair contract term provisions upon existing remedies brings with it the potential for: 

• voiding of terms, including possibly terms that define the scope of cover;  
• uncertainty as to the outcome of individual claims by consumers for redress as the 

relief provided will depend on the relief mechanism chosen; and 
• differences in the application of terms between retail and wholesale consumers.   

 
This situation could cause an insurer to increase its prices and/or possibly withdraw product 
benefits or from market segments until more certainty is obtained as to the impact of the new 
remedies available to consumers.   
 
We note that similar uncertainties in relation to the impact of section 54 of the Insurance 
Contracts Act on claims made policies affected the availability of professional indemnity and 
directors and officers insurance policies for some time.  It took the resolution of a number of 
cases before insurers had confidence that they could calculate the consequences of section 
54.   
 
Impact on reinsurance 
It should be noted that terms within insurance contracts are also dictated by reinsurance 
arrangements.  A reinsurer will specify what they will and will not cover.  The extent of cover 
in any specific case will be determined by a reinsurance contract (treaty).  Should a term 
commonly used within an insurance contract be found to be unfair under the ACL, this could 
have significant consequences on an insurer’s reinsurance arrangements.  A breach of the 
reinsurance treaty may leave the insurer exposed to the full extent of the claims.  
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OPTION B – EXTEND IC ACT REMEDIES TO INCLUDE UNFAIR TERMS PROVISIONS 

Consultation question 6 

A. Please provide details of any additional costs and benefits, not referred to above, of 
Option B. 

B. Where possible, please state the magnitude (either in dollar terms or qualitatively, relative 
to the status quo) of the costs and benefits referred to above and any additional costs 
and benefits. 

C. Are there any other factors that impact on the feasibility of this option? 

 

 Benefits Costs 

Consumers •  • Possible increase in the 
cost of insurance 

• Development of separate 
consumer and business 
regulatory regimes 

• Possible withdrawal of 
available cover in risky 
market segments. 

Industry •  • Uncertainty 
• Increased compliance 

burden 
• Possible withdrawal of 

cover in risky market 
segments. 

Government  • Possible need to monitor 
appropriateness of 
separate consumer and 
business regulatory 
regimes 

 
The Insurance Council cannot see that anything would be gained under Option B by trying to 
fit the ACL’s unfair contract term provisions into the Insurance Contracts Act.  The Act’s 
remedies are already satisfactory.   
 
As can be seen from the following table, almost all of the situations dealt with in the ACL’s list 
of potentially unfair terms (the ‘grey list’) are covered explicitly by provisions in the Act.  The 
Insurance Contract Act provides solutions appropriate to insurance in response to potentially 
unfair situations. 
 

 Example of unfair contract 
term 

Application to general insurance policies 

a)  a term that permits, or has the 
effect of permitting, one party 
(but not another party) to avoid 
or limit performance of the 
contract 

Avoidance: The question of avoidance in an insurance 
context generally relates to pre-contract disclosures 
and not the terms of the contract itself. 

An insurer is permitted by sections 28 of the IC Act to 
avoid a contract in limited circumstances that do not 
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 Example of unfair contract 
term 

Application to general insurance policies 

relate to terms of the policy but rather generally pre-
contract disclosures. That avoidance is subject to 
section 31 which gives the court overriding power to 
disregard avoidance in certain circumstances. 

Even in respect of a fraudulent claim an insurer 
cannot avoid the policy but only cancel the policy- see 
section 56 of the IC Act 

Limit performance:  Policies generally contain limits on 
cover, but not provisions allowing the insurer to limit 
its performance beyond that which is set out in the 
policy terms and conditions.  To the extent exclusions 
restrict cover, they are subject to provisions of the IC 
Act such as section 13, 14 and 54 of the IC Act. 

b)  a term that permits, or has the 
effect of permitting, one party 
(but not another party) to 
terminate the contract 

Sections 63 of the IC Act prevents an insurer 
cancelling a contract of insurance, except as provided 
by the Act.  Sections 59, 60, 61 and 62 permit 
cancellation in certain circumstances.   

The reasons are limited and are designed to prevent 
insurers from cancelling policies when it would be 
inappropriate to do so (e.g. when they become aware 
that a cyclone may hit an area in the next week).  
Except as provided by section 62, an insurer can only 
cancel a policy by giving written notice and the 
cancellation can only take effect at a time and date 
into the future (section 59).  An insurer if they receive 
a written request from the insured must give reasons 
for cancellation (section 75)  

Section 58 allows an insurer not to renew a policy that 
would usually be renewed or re-negotiated.  However, 
there are strict requirements in section 58 as to how 
this must be done.  Also Part 2 of the General 
Insurance Code of Practice puts requirements on the 
insurer if they are not offering renewal (see clause 2.1 
5). 

Some policies allow the insured, but not the insurer, to 
terminate the contract.  

c)  a term that penalises, or has 
the effect of penalising, one 
party (but not another party) 
for a breach or termination of 
the contract 

Breach of contract: Various provisions of the IC Act 
such as sections 13, 14 and  54  provides important 
protection for insureds who breach a term of a 
contract of insurance where it would not be 
appropriate for the insurer to rely on the breach.  

Penalties for termination of contract: Insurance 
policies that are consumer contracts would not usually 
contain penalties for one party (but not the other 
party) for termination of the contract.  If an insured 
wishes to cancel a policy, they will often be entitled to 
a pro rata refund of premium less maybe a small 
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 Example of unfair contract 
term 

Application to general insurance policies 

cancellation fee. 

d)  a term that permits, or has the 
effect of permitting, one party 
(but not another party) to vary 
the terms of the contract 

Section 53 of the IC Act renders void a provision in a 
contract of insurance permitting the insurer to vary 
unilaterally the contract to the prejudice of the insured 
except in relation to contracts exempted by section 53 
in the Regulations to the Act. 

It is possible for an insurer to vary the terms of a 
contract of insurance in a way that advantages or 
benefits the insured. 

Section 52 of the IC Act prevents an insurer 
excluding, restricting or modifying the operation of the 
IC Act to the prejudice of a person other than the 
insurer itself. 

e)  a term that permits, or has the 
effect of permitting, one party 
(but not another party) to 
renew or not renew the 
contract 

Section 58 of the IC Act provides important protection 
for insureds in relation to the renewal of a contract of 
insurance.  Generally, it requires a written notice to be 
provided to the insured in respect of renewable 
insurance covers and provides for the cover to 
continue where that requirement is not met.  The 
notice must be given at least 14 days prior to 
expiration of the policy 

Also Part 2 of the General Insurance Code of Practice 
puts requirements on the insurer if they are not 
offering renewal (see clause 2.1 5).  The insurer must  

a) give reasons; 
b) refer the insured to another insurer, FOS or 
NIBA for information about alternative insurance 
options (unless the insured already have someone 
acting on their behalf); and 
c) if the insured is unhappy with the  decision, 
make available information about our complaints 
handling procedures. 

 

f)  a term that permits, or has the 
effect of permitting, one party 
to vary the upfront price 
payable under the contract 
without the right of another 
party to terminate the contract 

Such a term would likely be caught by section 53 of 
the IC Act and therefore be void.  

An insured may seek to increase cover during the 
term of the policy (e.g. if they renovate their home or 
buy new content items) and this may result in the 
insurer requesting additional premium.  However, this 
would reflect the new risk the insurer is taking on.   

An insured would usually have a right to terminate an 
insurance policy at any time  
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g)  a term that permits, or has the 
effect of permitting, one party 
unilaterally to vary financial 
services to be supplied under 
the contract 

Section 53 of the ICA renders ineffective a provision in 
a contract of insurance permitting the insurer to vary 
unilaterally the contract to the prejudice of the insured- 
see above.  

A contract of insurance could contain a term that 
allows a unilateral variation to the prejudice of the 
insurer. 

h)  a term that permits, or has the 
effect of permitting, one party 
unilaterally to determine 
whether the contract has been 
breached or to interpret its 
meaning 

Insurance policies that are consumer contracts would 
not usually contain terms of this nature.  In addition, 
no decision of an insurer is final – the insured may 
seek a determination from FOS or other judicial relief. 

i)  a term that limits, or has the 
effect of limiting, one party’s 
vicarious liability for its agents 

Insurance policies that are consumer contracts would 
not usually contain terms of this nature.  In addition, 
section 917 of the Corporations Act 2001 provides for 
the holder of an AFSL to be responsible for the 
conduct of its representatives. 

j)  a term that permits, or has the 
effect of permitting, one party 
to assign the contract to the 
detriment of another party 
without that other party’s 
consent 

Insurance policies that are consumer contracts would 
not usually contain terms that allow the insurer to 
assign the contract.  However, insureds may be 
entitled to assign their rights to another unless the 
contract prohibits this. 

k)  a term that limits, or has the 
effect of limiting, one party’s 
right to sue another party 

 

If this is referring to the right of one party to a contract 
to sue another party to the contract for non 
performance of the contract then a term that sought to 
limit this right, if included in an insurance contract, 
would almost certainly be in breach of section 13 and 
14 of the IC Act.  Also, section 53 of the Act may be 
relevant.   

As noted above, FOS has the power to do what in its 
opinion is fair in all the circumstances, having regard 
to each of the following:  

a) legal principles;  
b) applicable industry codes or guidance as to 
practice;  
c) good industry practice; and  
d) previous relevant decisions of FOS or a 
Predecessor Scheme (although FOS will not be 
bound by these).  

FOS would most likely regard such a term as unfair. 

l)  a term that limits, or has the 
effect of limiting, the evidence 
one party can adduce in 
proceedings relating to the 
contract 

Insurance policies for consumers would not usually 
contain terms of this nature.  In any case, section 13 
and 14 of the IC Act would likely operate to prevent 
such terms being relied on.  Courts may also consider 
issues of procedural fairness in relation to such terms.  
Redress from FOS would also be possible.  
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m) a term that imposes, or has the 
effect of imposing, the 
evidential burden on one party 
in proceedings relating to the 
contract 

Insurance policies may contain terms that require 
insureds to produce evidence of or relating loss or 
damage but such terms are not unreasonable if 
applied appropriately.  For example, if the insured is 
alleging they owned an item that was lost or stolen 
and for which a claim has been lodged, it is not 
unreasonable to request evidence of ownership.  If 
such terms were not applied appropriately, then there 
are protections under the IC Act.  For example, 
sections 13, 14 and 54.  

If there are court proceedings then the law, not the 
terms of the contract, places the onus on the party 
bringing the proceedings to prove their case.  

n)  a term of a kind, or a term that 
has an effect of a kind, 
prescribed by the regulations 

(Not applicable - no terms are currently prescribed 
regulations.) 

 
 
Adoption of Option B would also result in either insurance contracts for business being 
subject to review for unfair contract terms when they would not be if the ACL applied directly 
in insurance contracts or the development of divergent business and consumer regulatory 
regimes (similar to the risk under Option A) if unfair contract term provisions were introduced 
into the Act solely to apply to consumer contracts.   
 
Furthermore, in light of how the courts have analysed the scope of cover19, it is open to 
debate whether the terms of an insurance contract can be easily separated, as is suggested 
in the Options Paper, into those that relate to the main subject matter of the contract and 
those that do not.  Some policies use a broadly drafted insuring clause which provides a wide 
indemnity and then define the scope of cover by using a large number of exclusions.  Other 
policies have more tightly worded insuring clauses and relatively fewer exclusions.   
 
Of particular importance, this difficulty in neatly identifying the terms defining the scope of the 
insurance contract would potentially leave open to challenge clauses on the basis of 
unfairness which are necessary to defining the risk that the insurer is willing to accept.  This 
would make insurance unworkable in its present form and lead very likely either to 
significantly increased premiums to cover total risk cover or withdrawal from especially risky 
market segments.   

                                                 
19 See for example Wallaby Grip Ltd v QBE Insurance [2010] HCA 9 at 28 and 29.   
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OPTION C – ENHANCE EXISTING IC ACT REMEDIES 

Consultation question 7 

A. Please provide details of any additional costs and benefits, not referred to above, of 
Option C. 

B. If possible, please state the magnitude (either in dollar terms or qualitatively, relative to 
the status quo) of the costs and benefits referred to above and any additional costs and 
benefits.  

C. Are there any other factors that impact on the feasibility of this option? 

 

 Benefits Costs 

Consumers If additional consumer 
protections are proven to be 
necessary: 
• Certainty 
• Affordability 

 

Industry If additional consumer 
protections are proven to be 
necessary: 
• Certainty 
• No unnecessary increase 

in compliance burden 

 

Government   

 
Although Option C is more attractive because it works within the existing regulatory regime 
for insurance contracts, consistent with the views already put, the Insurance Council holds 
that the Act provides effective protections for consumers.  Consequently, the Insurance 
Council cannot see what improvements (beyond those currently before Parliament) could be 
made.   
 
The Insurance Council rejects the suggestion under Option C that insurers be required to 
demonstrate that reliance on a term is not a breach of section 14.  Reversal of the onus of 
proof would impose a heavy and unnecessary burden on insurers. It would allow an insured, 
through a bare allegation that the insurer had breached the duty of utmost good faith, to 
require the insurer to present evidence relating to all aspects of its claims process.  That 
would require insurers to engage in considerable additional work and thereby incur 
significant extra costs, to address what could be entirely unfounded allegations.  The 
Insurance Council submits that the onus of proving a breach of the duty of utmost good faith 
should remain with the party alleging the breach (which will normally be the insured) as the 
customer would be best placed to lead evidence as to why in the circumstances reliance on 
the term would be a breach of the duty of utmost good faith.  The FOS outcomes examined 
in Attachment D show that consumer redress for unfairness does not depend on legal 
process being made easier.   
 
However, if, during the course of this review, examples of unfair terms in insurance contracts 
are demonstrated to exist, the Insurance Council and its members would be willing to work 
co-operatively on developing specific remedies that could be inserted in the Insurance 
Contracts Act.   
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OPTION D – ENCOURAGE INDUSTRY SELF-REGULATION TO BETTER PREVENT USE 
OF UNFAIR TERMS BY INSURERS 

Consultation question 8 

A. Please provide details of any additional costs and benefits, not referred to above, of 
Option D. 

B. Where possible, please state the magnitude (either in dollar terms or qualitatively, relative 
to the status quo) of the costs and benefits referred to above and any additional costs 
and benefits. 

C. Are there any other factors that impact on the feasibility of this option? 

 

 Benefits Costs 

Consumers • Certainty 
• Affordability 

 

Industry • Certainty 
• No unnecessary increase 

in compliance burden 
• Enhanced reputation 

 

Government • At no cost to 
Government, additional 
constraints on unfairness 
to complement black 
letter law and ASIC 
enforcement 

 

 
In light of recent changes to the Code to emphasise the duty of utmost good faith (as 
explained above in response to Consultation Question Two), the Insurance Council 
considers its members have already adopted self regulation in line with Option D.  Please 
see answer above to consultation question 2. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment B 
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UNFAIRNESS AND THE INSURANCE CONTRACTS ACT: EXAMPLES USED IN CONSUMER ADVOCATE SUBMISSIONS 

 

Quote from submission Source 
of Quote 

Our Comments 

“There has been considerable public reporting over the last two 
decades on what might be described, in one form or another, as 
examples of systemic unfairness in the drafting of terms in insurance 
policies.  These concerns have been identified in different contexts 
by a range of bodies, including in the Trade Practices Commission 
Life Insurance and Superannuation report, Annual Reviews of the 
Insurance Ombudsman Service (now Financial Ombudsman 
Service), information brochures by the Insurance Ombudsman 
Service, information produced by the Insurance Law Service and 
legal Aid NSW, consumer submissions into the 2004 Review of the 
Insurance Contracts Act and consumer submissions into the 2009 
General Insurance Code of Practice…” (p 5) 
 

National 
Legal 
Aid1 

The Trade Practices Life Insurance and Superannuation report does not 
relate to general insurance. 

In addition, this statement is a broad generalisation.  We are unaware of 
any evidence presented in these other references cited which relates to 
systemic unfairness in the drafting of terms in insurance policies. 

We submit that the overall data in relation to payment of claims should be 
examined before concluding there is a need for change.  As noted in the 
covering submission, 98% of claims and a very small proportion of 
rejected claims go on to become disputes.  

Appendix A to the National Legal Aid submission states: 
“This appendix sets out examples of unfair terms in insurance 
contracts drawn from the Annual Reviews of the Insurance 
Ombudsman Service (formerly known as Insurance Enquiries and 
Complaints Ltd)” 2 

 We make the following comments: 

1. When looking at specific examples in FOS (IOS) Annual Reports, it is 
necessary to focus not only on the examples but also the overall 
conclusions as to how the insurance industry is dealing with claims. The 
statistics quoted in the reports are also of relevance- see Attachment A.  

2. Many of the examples provided by National Legal Aid are not 
examples of unfair terms and/or demonstrate that existing remedies are 
adequate.  In particular: 

i) The second example on page 12 relates to insurers incorrectly 
applying provisions of the Insurance Contracts Act something for 
which remedies already exist but the unfair contracts legislation 
would not address. 

                                                 
1 National Legal Aid, Submission to the Inquiry into the Trade Practices Amendment (Australian Consumer Law) Bill, dated 14 August 2009. 
2 Ibid, p 12. 
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ii) The first part of the example on page 13 relates to an alleged 
incorrect communication of a policy term, not an unfair term. The 
second part of the example relates to the policy being difficult to 
follow, not that the terms themselves were unfair. Also what is 
significant is that the FOS felt they had the power to find in favour 
of the Applicant.   

iii) The example on page 14 was considered by the FOS to be a 
drafting error rather then an example of an unfair term.3 Note 
particularly the comment on page 19 of the IOS Annual Report 
“The illustration following will demonstrate how drafting errors can 
occur” and the comment on page 20 “It will be observed from a 
careful perusal of the two policy terms the insertion of the words 
“any wilful or reckless act” appears to have been put in the wrong 
place”. No suggestion appears to be made that the term was 
unfair. Also if anything the drafting error operated to the insurer’s 
detriment in relation to the second case referred to in the Annual 
Report.  

iv) The example on page 15 was a case of a brochure saying 
something different to the policy. What is important about this 
decision is that the IOS was able to rely on section 35 of the 
Insurance Contracts Act to find in favour of the applicant. That is 
there was a remedy the IOS felt it could rely on. 

v) Again the example on page 16 shows the IOS had sufficient power 
to find in favour of the applicant finding the insurer had not 
established the policy exclusion.4 Also, it is important to note that 
there is an example in the IOS Annual Review 2005-06 
immediately following this example where the IOS referred to the 
principle of utmost good faith to find in favour of the applicant. The 
Panel stated: 
“In this case, the applicant is 74 years of age, and in the Panel’s 
opinion, it would be inequitable and contrary to the principles of 
utmost good faith to interpret the policy exclusion as including any 

                                                                                                                                                                                                                                      
3 See IOS Annual Report 2005-06, pages 19 and 20 
4 See IOS Annual Report 2005-6, pages 21 to 22 
5 See IOS Annual Report 2005-6, pages 22 
6 See FOS Determination 20276 



ATTACHMENT C 

 3 

condition of which the applicant had been aware during the 74 
years of her life, albeit of a minor or major nature.(our emphasis) 
In the Panel’s opinion, to interpret this broad clause within the 
context of the commercial purpose of the policy, the member 
would need to prove that, at the time the applicant took out the 
policy, she could be expected to be aware of a medical condition, 
which might impact on the circumstances of her journey and/or 
might translate into relevant terms in the context of an insurance 
policy to cover travel contingencies.  

In the Panel’s opinion, for the member to simply assert that 18 
years prior to policy inception, the applicant had experienced 
significant coronary artery disease and therefore, this was a pre-
existing medical condition, is nowhere near sufficient to establish 
the burden of proving the complex elements of the policy 
exclusion, …”5 

vi) The example on page 17 and 18 is an issue of whether the insurer 
had clearly informed the insured of the relevant term, not whether 
the term was unfair. In any event the decision was in favour of the 
applicant; the IOS significantly relying on the remedies of section 
14 and 35 of the Insurance Contracts Act.6  

 
Consumer Credit   

“Consumer credit insurance has the highest claims rejection rate as 
a proportion of total claims made.  10.65% of a total 18,945 claims 
lodged in 2006/07 were rejected.  This figure represents the 
difficulties consumers face in claiming on these policies, suggesting 
the existence of unfair terms.” (p 4) 
 

ILS7 The “rejection” rate does not suggest the existence of unfair terms.  One 
would need to look at the reasons for the “rejections” before one could 
conclude they relate to unfair terms  

 

 

                                                 

7  Insurance Law Service, Submission to the Inquiry into the Trade Practices Amendment (Australian Consumer Law) Bill.  
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Travel claims   

“Travel Insurance has a well earned reputation of being difficult to 
claim on – as a proportion of claims made, it has the second highest 
rate of claims rejection at 8.6%. Out of a total 169,329 claims made 
during 2006/07, this means over 14,000 claims rejected.  
 
A common problem with travel insurance is claims being denied 
because the consumer did not fully supervise their luggage in a 
“public place”.  Of course, if the luggage is always fully supervised it 
is much less likely to be stolen.  The use of the term effectively 
means that consumers are often left with no cover simply because 
they averted their eyes for a few minutes.  An example being 
travellers rushing between terminals found a bag had gone missing 
on a train. 
 
The Financial Ombudsman Service (FOS) decided that the term 
operated to exclude cover.” (p 4) 

ILS We note that only 24% of disputes received by the IOS in this period were 
found in favour of the applicant.   
The “rejection” rate does not suggest the existence of unfair terms.  One 
would need to look at the reasons for the “rejections” before one could 
conclude they relate to unfair terms  
The case cited by ILS is, determination Number 38421 of the FOS.  The 
FOS stated the following:  
“Considering the circumstances of this dispute, I note that for the loss to 
have occurred in the manner initially described by the applicant their bag 
must necessarily have been in a position where it could be taken without 
their knowledge.  This is reinforced by the applicant’s assertion that they 
only noticed the loss when they gathered their bags up to leave the train.  
I also note that this bag contained a large proportion of the applicants’ 
valuables and was evidently small enough to carry (or steal) with ease.  
Although it is likely that this situation came about in part due to the 
crowding of the train, which is of course a matter beyond the applicants’ 
control, it is nevertheless a situation that could have been better guarded 
against as indicated by the member.  I am therefore of the opinion that 
the bag that is the subject of this dispute was left unsupervised in a public 
place as defined by the policy terms and conditions.” 8 
The insurer had suggested the stolen carry-on bag should have been 
afforded more care and could have been held directly by one of the 
applicants or placed between their legs.9 
As noted in the response to Options Paper question, whether a consumer 
has taken care to protect their luggage is a matter of degree.  No one 
would dispute a failure to take care if they left their luggage unattended 
on the side of a busy public road while they went shopping.  If on the 
other hand they had their luggage right beside them when it was stolen at 
gun point they have taken care.  There may be a difference of opinion in 
such cases as to what constitutes reasonable care, but it does not make 
the term itself unfair. 

                                                 
8 FOS Determination 38421, page 4 
9 FOS Determination 38421, page 4 
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“In fact, insurance is arguably one of the areas in which consumers 
most need UCT regulation.  Insurance contracts can be complex with 
fine print exclusions and claim requirements significantly impacting 
on or altering the overall insurance cover purchased under the 
contract.  
For example, consumers commonly have their claims for lost, 
damaged or stolen items or baggage denied under their travel 
insurance policies because insurers commonly include a term in 
travel insurance contracts excluding cover for loss, theft or damage 
of property left “unattended” or “unsupervised” in a “public place”.  
However, this essentially ensures that the insurance cover 
consumers believe they have bought for lost or stolen property is 
generally not useful, as it is precisely when consumers take their 
eyes off their property, even if only for a very short period, that their 
property is likely to be lost or stolen, and consumers assume that 
their insurance would cover this situation but it does not tend to.  
Numerous determinations in the favour of insurers in such cases, 
based on the terms of the travel insurance policy, have been made 
by the General Insurance division of the Financial Ombudsman 
Service (formerly the Insurance Ombudsman Service) over the 
years.  
In just one recent case, a consumer whose luggage was stolen after 
he boarded a city transfer bus at Hong Kong airport and placed his 
luggage in the luggage rack on the lower level of the bus but sat on 
the top deck had his claim denied because he did not keep the 
luggage under observation.10 In another recent case, a consumer’s 
claim for one stolen bag was denied after he hailed a taxi on a road 
in Thailand to go to the airport and left his bags 3 to 6 metres away 
while he was haggling with the taxi driver over the fare, as the driver 
had pulled into the kerb slightly away from where he had been 
standing with his bags.”11 (p 11) 

CALC12 In relation to the first part of this quote see other parts of our submission 
and in particular Attachment A  
In relation to the two travel cases cited as examples: 
Both of the cases cited went to FOS who found in favour of the insurer –    
One needs to carefully examine these cases. 
The first case was a determination of the FOS- determination 
37465.13which is available on the FOS website. 
The claim had been denied by the insurer on “…the basis that the 
luggage was left unsupervised in a public place, a circumstance which 
forms an exclusion under the policy terms and conditions.”14 
The FOS said the following: 
“The Panel is persuaded that the facts of the case clearly demonstrate 
that the applicant did not keep the luggage under observation, he was not 
in a position to observe anyone interfering with it as he did not see it 
being taken and accordingly he was not placed to attempt to prevent the 
theft. As such the Panel notes the applicant has failed to satisfy the 
relevant tests to prove the stolen luggage was supervised. 
Accordingly, based on the information supplied, the Panel is satisfied the 
member has established that the luggage would be considered to have 
been left unsupervised in a public place and therefore falls within the 
policy exclusion 5c which explains it will not pay for claims arising 
because of property left unsupervised in a public place. 
The Panel also notes that whilst it may have been reasonable or required 
for the applicant to have placed the luggage in the luggage racks, it is 
reasonable to expect that the applicant, in compliance with his policy 
terms and conditions, would have sat down stairs in close proximity to his 
luggage which the applicant has advised was possible.” 
In our view it is open to serious question whether as to whether the 
determination was based on an unfair term.  The relevant facts are: 

                                                 
10 FOS, Determination Case No: 37465, 25 March 2009.  
11 FOS, Determination Case No: 36202, 25 February 2009.  



ATTACHMENT C 

 6 

• the applicant was in a foreign country, 
• the applicant made a conscious decision to leave his luggage on 

a rack downstairs and then sit up stairs on the bus, 
• by sitting upstairs and leaving his luggage down stairs he could 

not keep it under observation, and 
• the applicant conceded he could have sat down stairs15 

The Insurance Council considers that it was reasonable for the insurer to 
rely on terms which required the luggage to be supervised in a public 
place or required the insured to take reasonable precautions to protect it.   
In certain situations insurers need to place limits in policies by imposing 
on the insured reasonable standards of behaviour.  If, for example, 
insurers did not place obligations on insureds to take reasonable 
precautions to safeguard their luggage then insureds could leave their 
luggage anywhere safe in the knowledge the insurer will pay if it is stolen. 
This would encourage careless behaviour, fraud and result in increased 
premiums.  
Also, our members advise that that each claim in these types of 
circumstances is assessed on the individual facts.  Reasonable care 
would be determined in each case as would the concept of luggage being 
left “unattended”/”unsupervised”.   
In relation to the second case (determination 36202)16 the applicant was 
in Khao San Road, Bangkok, Thailand. The bag was stolen while the 
applicant was speaking to a taxi driver.  The member denied the claim on 
the basis that the applicant: 

• “Left his bag unsupervised in a public place; and 
• Did not act in a responsible way to protect his property and avoid 

making a claim.”17 

                                                                                                                                                                                                                                      
12 Consumer Action Law Centre, Submission to the Inquiry into the Trade Practices Amendment (Australian Consumer Law) Bill. 
13 The determination can be found be going to the FOS website clicking on Cases, then Determinations and Adjudications, then General Insurance and then entering the number 37465 under Case 

Number. 
14 FOS Determination 37465, page 1  
15 FOS Determination 37465, page 2 
16 The determination can be found be going to the FOS website clicking on Cases, then Determinations and Adjudications, then General Insurance and then entering the number 36202 under Case 

Number. 
17 FOS Determination 36202, page 1 
18 FOS Determination 36202, pages 4 and 5 
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The determination notes: 
“The principal issue for the Panel’s consideration is whether the applicant 
left his luggage and personal effects unsupervised in a public place. The 
term “unsupervised” is defined in the policy. The applicant has given two 
slightly differing versions of events. In the claim form he stated that he 
moved five to six metres away to flag down a taxi, whilst in his Referral 
Notice he maintains that he was three to four metres away. In his Referral 
Notice he states that he had his eyes on his bags all the time whilst his 
earlier correspondence he states that he was not focused on what was 
going on around him and had turned away from where the bags were left 
for a minute to speak to the tax driver.  
The Panel accepts the member’s submission that the earlier version of 
events is more likely an accurate summary of what occurred. The Panel 
is of the view that the applicant did leave his bags unsupervised. The 
Panel accepts that notwithstanding he only moved away from the bags 
briefly, nevertheless he left his bags three to six metres away on the 
pavement whilst he spoke to the taxi driver. There is no doubt that Khao 
San Road constitutes a public place, as one of the most popular tourist 
thoroughfares in Bangkok. The fact that the applicant did not see anyone 
take the bags also suggests that they were not always directly in his line 
of vision.  
The Panel is also of the view that the applicant has not taken reasonable 
precaution to protect his property and avoid making a claim. The fact that 
the stolen bag contained valuable electrical items increases the degree of 
care that the applicant should have exercised. In the Panel’s opinion, to 
leave those items and walk several metres away in a popular tourist area 
outside an internet café frequented by backpackers, was not reasonable 
in the circumstances. He could have at least carried the bag (that was 
ultimately stolen) with him.  
The Panel notes the applicant’s comments that the bags were heavy and 
he was travelling alone. However, in the Panel’s opinion the smaller bag 
was not too heavy to prevent a thief snatching it and making away with it 
in a short space of time without being observed. The applicant also stated 
that the location of the road works made it difficult for him to flag down a 
taxi without leaving his bags. The Panel accepts the member’s 
submissions that a more reasonable course of action would have been to 
flag down a taxi at a different point, or alternatively to have taken at least 
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one of the bags with him.”18 
The Insurance Council submits that the decision was fair.  The applicant 
failed to take reasonable care to protect their luggage.  The applicant was 
in a foreign country.  They chose to leave their luggage on the side on the 
road while they spoke to a taxi driver.  The luggage was left outside an 
internet café frequented by backpackers.  The road is described as “one 
of the most popular tourist thoroughfares in Bangkok.” The bag that was 
stolen contained valuable electrical items.   The Applicant could have at 
least have kept that bag in his possession. Additionally the applicant 
provided inconsistent versions of the event.  

“• The travel insurance policy that only covers injury sustained at the 
departure terminal subject to his establishing he travelled to the point 
of departure by public conveyance. 
The insurance cover is clearly illusory due to the use of unfair terms.” 
(p 3) 

ILS   One would need to know the full circumstances of the case in order to 
comment on the fairness or otherwise of the term. [This may be 
Determination 18506.  Free cover under credit card was limited in scope, 
but not in terms described in the ILS quote.]   
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Motor Vehicle   

“Legal Aid Queensland’s top 10 unfair terms 
No 1 - in an insurance contract 
An assumption that the insured will receive cover when buying 
insurance is often not the case.  Not only does the insured not 
necessarily get what they paid for, many consumers are simply 
unaware what it is that they have paid for. 
By way of example, in a Comprehensive Motor Vehicle policy, a 
Certificate of Insurance read “Not insured when [client] drives the 
vehicle".  Insurer knew client was the main driver of the vehicle. 
Client, who was a young driver with a poor driving record, wasn’t 
advised on the phone of the written exclusion when he paid almost 
$3 000 for comprehensive motor vehicle insurance.  
Driver assumed that because he was buying a comprehensive motor 
vehicle policy and paying a lot of money for it (based on his poor 
driving record) he was covered.  Insurer rejected the policy after an 
accident advising him that he was “insured as an insured but not as a 
driver of the vehicle”.(p 1) 

Legal Aid 
QLD19 

Again, one would need to know the full facts before coming to a 
conclusion.  It is arguable that the “utmost good faith” provisions of the 
Insurance Contracts Act could be applied in such a case.  
However, a likely issue in this case is whether the customer was clearly 
advised, when the policy was taken out, they would not get cover when 
he was driving the vehicle and whether the policy otherwise provided 
cover (e.g. for fire, theft, malicious damage or when someone else was 
driving the vehicle).  If they were clearly informed then it would be difficult 
to argue unfairness.  It may be that given the customer’s poor driving 
record no one would insure him and this was the best cover he could get 
for his vehicle. 

 

Uninsured Motorist Extension   

“This is a cover included in third party property damage insurance 
policies.  It covers when an uninsured motorist collides with the 
insured and that other motorist is at fault in the accident. 
In a…policy it states: 
The amount covered for the uninsured motorist extension is the 
current market value of your car up to $3000.  We will pay up to the 
amount covered for accidental loss or damage to your car caused by 
an uninsured third party motorist provided: 
We accept you would be legally entitled to recover more than 50% of 
the cost of repairs to your car from the owner or driver of the other 

ILS In relation to condition 1, we submit that an insurer needs to have the 
right to accept that the other party is at fault.  Depending on the policy, 
the scale of fault can vary.  The relevant member in this case advises 
that there was a judgement given, however it was a default judgement 
which did not establish liability.  In this particular claim, there were two 
independent witness accounts that showed the insured was in fact at 
fault.  It is open to the client to take the issue to FOS if they wish to 
pursue it further and the insurer in this case has informed the client of 
this right. 
In relation to condition 2, in this instance, the insurer was unable to 
confirm the status of the at fault uninsured driver without the permission 

                                                 
19 Legal Aid Queensland, Submission to the Inquiry into the Trade Practices Amendment (Australian Consumer Law) Bill. 
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vehicle, and 
You have satisfied us that the owner or driver of the other vehicle is 
not insured against that cost, and 
You can give us the registration number of the other vehicle and the 
name and address of its driver. 
This is a very unfairly drafted term. (p 5) 

of that driver – due to Privacy Act requirements.  However, the 
consumer could obtain a police report showing this.  The insurer would 
accept this as sufficient evidence that the uninsured was uninsured and 
would move to process the claim.  

“Mr L, a refugee, purchased a third party property car policy for his 
vehicle.  The policy included Uninsured Motorists Extension which 
covered him for damage to his car caused by an uninsured driver.   
However, the insurer interpreted the policy to require Mr L to obtain a 
police report, and a letter from the other driver admitting liability, and 
being uninsured.  The other driver was charged with numerous 
charges over the accident including being in possession of a 
weapon.  
 
These policy requirements were unfair but not necessarily in breach 
of the Insurance Contracts Act.  The insurer only backed down when 
the legal service pointed out that the police report stated that the 
other driver was on the wrong side of the road, was unlicensed and 
had threatened our client with violence.” (p 3) 

West 
Heidelberg 
Community 
Legal 
Centre 

It is necessary to know the full facts and circumstances and review the 
actual policy terms before commenting on this example.   

 

 

Disclosure   

“• An applicant who lost a $50,000 car damage claim because he did 
not disclose one speeding offence prior to policy renewal. 
How many consumers would miss this at renewal! (p3)” 

 

ILS 

This is not an example of an unfair term.  The insurer would not have 
been relying on a term in the policy but rather a non disclosure 
pursuant to section 21 of the Insurance Contracts Act.  To the extent 
the insured may have been unaware of the requirement to disclose the 
information the issue is being addressed by the proposed amendment 
to the Insurance Contracts Act concerning non disclosure and eligible 
contracts of insurance.20 

                                                 
20 See section 21B of the Insurance Contracts Amendment Bill 2010 
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Exclusions/ Coverage   

“• A landlord was not covered by his policy when the tenant burned 
down the home.  This is because of an exclusion for damage caused 
by an invitee. 
This is a potential public interest problem for policy holders who are 
landlords. 
Landlords can be faced with very irresponsible tenants who cause 
considerable property damage.  Landlords expect to be covered and 
yet may not be.  It also means this exclusion can affect lenders with 
a mortgage over the property in question.” (p 3) 

ILS We note that this example comes from the Insurance Enquiries and 
Complaints Limited (now FOS) 2004 Annual Review.  An analysis of 
the Annual Review shows the policy was a home building policy.  If the 
insured had a landlord policy it is likely the policy would have covered 
the insured for damage caused by the tenant.   

The injured worker who could not claim disablement benefits as the 
policy provided cover only if disablement occurred within 12 months 
of the incident giving rise to the claim. 
 
Very unfair term given public hospital waiting lists! (p 3) 

ILS The fairness of the term would depend on the full facts of the case.  If 
for example, the term was clearly explained to the consumer when the 
policy was taken out and the premium reflected this term then it may 
not be regarded as unfair.   
 
It would be a factual issue as to whether the disablement occurred 
within 12 months of the incident giving rise to the claim.   

 “Section 35 was intended to provide standard terms which would 
protect against unfair contract terms.  The effect of Ham’s case was 
that, so long as the insurer provided the relevant notices in English at 
the time of purchase the consumer has no basis for complaint.  This 
has meant that sometimes complex notices in English are given to 
people from CALD backgrounds who do not comprehend them.  This 
lends itself to being unfair.  
 
Case Study  
Case Study 2- Mrs B  
Mrs B purchased a policy with the help of a friend who called the 
insurer from a public phone.  The friend answered all questions 
about disclosure and did not ask Mrs B for any clarifications.  All 
documentation, the policy and the section 22 disclosure warning 
notice was sent to Mrs B in English – a language she could not read 
in relation to disclosure that she had not personally provided.  The 

West 
Heidelberg 
Community 
Legal 
Centre21 

In relation to the case studies quoted, unfair terms legislation would not 
be relevant to any consumer detriment here because the problem does 
not lie with the contract terms.   
 
We also note that some of our member insurers provide interpreter 
services.   

                                                 
21 West Heidelberg Community Legal Centre, Submission to the Inquiry into the Trade Practices Amendment (Australian Consumer Law) Bill. 
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protections provided by the Insurance Contracts Act cannot assist 
CALD consumers unless the insurance industry uses interpreters 
and provides notices in other languages.  Mrs B purchased a policy, 
made a claim, made a complaint to Financial Ombudsman Service 
without any use of interpreters or ever receiving any correspondence 
or notices in her own language.” (p4) 
“Motor vehicle claim 
In a no-fault comprehensive motor vehicle insurance policy, an 
insurer sought to rely upon the following exclusion clause to refuse 
the claim: 

“[You] have not taken all precautions to avoid the incident” (p 7) 

National 
Legal Aid22 

It is very difficult to comment on this case without knowing more about 
the circumstances.  However, it would be a breach of the duty of utmost 
good faith for an insurer to accept premium for such an insurance 
policy and then deny a claim on the basis that the very fact of an 
accident indicated that the insured had not taken all theoretical 
precautions, no matter how unreasonable.   
Such provisions are read down or struck out by FOS which has the 
power to deal with issues of this nature and the reasonableness of 
relying on this clause would depend on the facts.  If for example the 
insured was driving along while having an argument on a mobile phone 
it could be argued they have not taken all reasonable precautions.   

Hire Car insurance   

“Our clients have faced seemingly random deductions from their 
credit cards months after hiring a car. Clauses in many contracts 
allow these deductions on the basis of damage not apparent when 
you returned the car after hire. The damage is often quantified by in-
house repairers linked to the hire company. 
 
Consumers pay to protect themselves from a claim if they have an 
accident. By contrast, the exclusion terms in many car rental 
contracts leave the consumer without any insurance at all for 
common accidents (such as undercarriage damage, damage caused 
by an animal, damage caused by rain or hail). From our perspective, 
the insurance is often illusory which makes the choice to rent a car a 
very risky proposition with most risk being passed onto the hirer and 
consumers oblivious of this until after an accident has occurred.” (p 
2) 

Legal Aid 
QLD 

We understand that this “insurance” is usually not provided by a 
licensed insurer. 

 

                                                 
22 National Legal Aid, Submission to the Inquiry into the Trade Practices Amendment (Australian Consumer Law) Bill. 
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